United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






\ ** 

Georgia K. Brown, direct examination.. 4 

GeorgiaMK. Brown, crpss examination.... • • 7 

Beulah M. Parker, direct examination .. 12 

Beulah M. Parker, cross examination. .. 16 

► 

Frank 2. Wright, direct examination. 23 

ftrank E. Wright, cross examination.. 25 

Frank 2» Wright, farther cros s examination •»•.•».«•••• 34 

Prank 2. Wtlght, redirect examination. •••••••••••.•« 36 

* 

Opening Statement on Behalf of the Defendant, 27 


EUeworth Taylor, cross examination. 31 

Charge to the Jury, ... 36 


Petition for Writ of Btteas Corpus, 43 

Plea of Defendant,. 45 

Order Appointing Counsel to Defend, 45 

Virdiet,. » 4 . .42,45 

ftiibfi for Hew Trial, 46 

JodfMnt and Ccaadtment,, • 47 

Notion for New Trial Denied,. ( .. . . 47 

iotiee of Appool, * .•••«»•« . 48 


-JODff APPENDIX 


1 























IN THE OMEnP STATES DISTRICT COURT 


For the district op Columbia 


UNITED STATES 


ELLSWORTH P. TAILOR, 


Defendant 


Criminal No. 182-54 


Washington, D. C. 

March 28, 1956 

The above-entitled action cane on for trial on the merits before the 

HONORABLE EDWARD M. CURRAN, United States District Judge, and a Jury at 

I 

10 o.'clock a*m. 

APPEARANCES: 

i 

On behalf of the Government: 

HAROLD H. TITUS, JR., 

•I 

Assistant Doited States Attorney. 

On behalf of the Defendant: 


CAR L W. B firt U K PF1, ESQ. 


OPENING STATEMENT ON BEHALF OF THE GOVER1MENT (4) 

MR. TITUS: May it please the Court and ladies and gentlemen of the jury. 


in support of this indictment which, as I Indicated to yon. 


chargee 


the crime 


of housebreaking and robbery which occurred at about 11 a.au on July 19, 1950 
the Government expect* briefly to show the following facts through the testi¬ 
mony of the witnesses: 

MR. BEBQEPFI: May we approach the Bench? (7) 

(At the Bench:) 

m. BESUEFFX: At this time, your honor, I would like to ask for a directed 

i 

verdict of acquittal on two grounds, one, that this trial is being conducted 
in violation of the Defendant's rights under the Sixth ♦merriment of the 
Constitution of the United States in that this indictment wes returned in 
February of 1954 and the trial is being conducted in Much of 1956, and 
therefore, the Defendant has sot received a speed trial guaranteed him (8) 

I | 

by that a memhwnt . The second ground is that the p r o s ec u tor's opening statement 
affirmatively above that this crime, if committed, was committed on the' 19th 

i 

of Jul$ 1950 which ia more than three years prior to the returning of the 

i 

indictment in 1954, therefore, in v i ola ti on of the statute^ of. I imitations* 



MR. TITUS: Tour Honor please, the reason for the delay in the trial (6) 


of the indictment from the time the crime vas committed is first, at the 
time that the crime vas committed or shortly thereafter, the defendant vas 
apprehended in New York, that vas vhere he vas questioned. He vas serving a 
five and a half to seven and a half year sentence in New York in Clinton 
prison. He had been there up to the time ve brought him back here by means 
of writ of habeas corpus ad prosequendum* The grand jury sitting at that time, 
knowing be vas in prison, did not return an indictment, so there would not be 
a pending and delayed indictment, until 1954. That indictment vas received in 
1954, a Bench warrant vas received, vent to Clinton Prison and remained there 
as a detainer until It vas determined whether to bring him back by ad 
prosequendum. 

THE COURT: The statute tolls if he is a fugitive, doesn't it? 

Ml. BE8HEFFY: Yes, but vhat he has said isn't— 

THE COURT; Isn't true?. 

MU BEHUEFFY: —is of no consequence in determining whether the man is a 
fugitive because this is a federal court and he vas subject, as demon- ( 9 ; 
strated by the fact that the writ vas effective to return him to this Court, 
he vas subject to the jurisdiction of this Court during all of that period. 

i ' 

He certainly cannot be described as a fugitive from justice when he vas in¬ 
carcerated and at all times subject to the vrit of this Court. 

THE COURT: Have you got any authority to support your position? 

* 

MR. BEEDEFFY: Ho, I haven't, your Honor. As a matter of fact, to be quite 

v ‘ . 

frank vith you, there is a case in the District of Columbia 70 App. D.C. vhicr. 

i 

appears to be flatly against me, but I think the Court of Appeals vas in error 
on principle and Z wish to save the point. 

THE COURT: I don't blame you for saving the point, I'd like to take a 
look at that case. What la it, 70? 

* *R. BEEDEFFY: Yea, air, it is Clavans against the District of Columbia. 
THE COURT: 70 Appeals, Clavans? 
m. BEHUEFFY: I think so. 

• r 

THE COURT; 70 Appeals. 

* . 

MR. BEBUEFFT: Having said that bluntly, I vender if Z ought to go out and 

look at it nyself, because it is in A.L.R. too. 

THE COURT: You want to go out and lobk at. it? 

BEHUEFFY: May I? 

2 


THE COURT: Yes, sure. 

i 

(Mr. Berueffy vent to the libr ar y.) 


UOJ 


THE COURT: I can't follow that case as having a bearing on this one. 


Why didn't they Indict the man prior to February of 1954? The 


ground 


that he 


was in the institution is no excuse far it. 

MR. TITUS: Your Sonar, I agree with the Court, I don't think 


it would he 


done now, hut it was done. The only question would he whether or not the 
constitution guarantees a speedy trial or a speedy indictment; it does not 
guarantee a speedy indictment. 

7 

THE COQST: Hasn't the statute run? 

Ml. TITUS: The statute runs from the time of the crime to the time of 

I 

the indictment, consequently if would run from 1950 to 1954, but I don't 

think the date of the return of the indictment is over the period of time. 

' 

THE COURT: It is three years. 

MR. TITUS: Am I wrong in saying the statute is now five? 

THE COURT: Has it been changed? 

i 

Ml+ THUS: It la a five-year statute of limitations now. j 
THE COURT: When was it changed? 

_ I 

MR. THUS: That is the one point I da not know, I know it j has been 
changed. I don't know what date it was. May I see the date? 


THE COURT: The indictment was returned February, 1954. 

Ml. THUS: As you know, your Honor, I didn't have that case 


( 11 ) 


that time, this was recently assigned to me. I can only explain it was kapt 
there for that reason, apparently. 

THE COURT: That would not prevent them from returning the indictment 
and filing the writ of habeas corpus. 

Ml. THUS: Exactly, and it would he done now. I don't know why it wasn't 
done then, sir. 

THE COCET: I don't even have a statute of limitations listed, it must he 


MR. THUS: I am afraid the extension to five years has b4sa subsequent 
to the indictment and I doubt whether it would he applicable unless aade 
retroactive. 

THE COURT: The status was made under the Omnibus Crime Hill, wasn't xt? 
m. THUS: Yes, sir. 


THE COURT: Isn't it funny they don't have it in the Index? 





*£. TITOS: Ihave never been able to find anything looking in (11) 

there, I don't know tha aaotion. 

THE COURT: Hava you got tha Omnibus Crime Bill? 

MR. TITOS: Z can run down and gat it if you want aa to. 

(Mr. Titus left tha Courtroom at which tiaa Mr. Baruaffy returned.) 

(At the Bench.) (13) 

THE COURT: On tha authority of tha McGowan case, tha Defendant'a motion 
is denied. 

GEORGIA K, BROWN 

was called as a witness by counsel for the Government and, having been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BT m. TITOS: 

Q I will talk as loud as I can. Tell us your full nans. 

A Georgia K. Brown. 

Q And where do you live now? (14) 

A I live at 3054 Idaho Avenue, Northwest. 

Q I want to direct your attention to the year 1950, in July of that 
year where were you living then? 

A Z was living on Wisconsin Avenue, 4115 Wisconsin Avenue. 

THE COURT: 4115? Z did not get the number. 

THE WITNESS; 4115 Wisconsin Avenue. 

THE COURT: Zn the District of Colvsobia. 

TOE WITNESS; In the District of Columbia, Northwest. 

BT m. TITOS: 

Q Nov, Mrs. Brown, when you were living st that address which you 
have just told us on Wisconsin Avenue, were you living there alone. 

A I was living there alone. 

Q Now on the morning of the date of July 19, 1950, did there come a 
time when you left your apartment and then returned to your apartment? 

A lee. I left the apartment first to go to church, than Z came horns. 

Z had ay breakfast. After Z had ay breakfast Z want to the store, that was 

• ", 

•* 

be tw ee n half past tan and eleven o'clock, as Z rammaber. Z was over in the 
store about a half hour or three quarters end when Z returned to ay apartment, 
Z unlocked ay door which Z supposed — a n d Z went in. On the lefthend side 
was ay bedroom sad as Z looked in ay bedroom Z noticed ay door into ay 
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bedroom was ajar, Z paid no attention. The bureau was open In the (14-15) 

v i 

i 

bottom drawer, which Z vie eure I had not left that way but Z put down ay 
things and went Into the room, 

Q T6u went Into your bedroom? 

▲ Z went into ay bedroom and as Z vent In, the door was ajar and 
behind the door was the man who entered ay apartment. Be grabbed me by ay 

I 

throat and he said he would kill me if I screamed. Z told him Zj had no 

i 

intention of screaming but asked him how he got into the apartment. Be didn't 
answer ae. He just took me by my shoulders and threw me on my bed. Then he 
told me to put ay hands in back of me. He bound ay hands together with some 


belts he had taken out of ay dresses in ay closet. 
0. Belts from your dresses? 


A Be took the belts, he took everything out of ay—that he tied me 

i 

up- with—tied ay hands, and he tied up ay feet and he took ay stockings and 
gagged ae with them. And after he had me gagged, he bound ay thr oa t, my mouth 
up and bound ay eyes up end I said nothing, Z was facing toward the window. 

He had the window open, had—not that window open, he had that window cl osed 


end then he vent on about his work, Z did not seem to be frigh 


time, Z just lay there. Z couldn't move and finally he 


teaed 


at any 


to me and ha took 


the gag out of ay mouth and took off the handkerchief or whatever it was he 
had ay mouth tied up with, and he asked os where Z kept my money, 

Z told him all the money Z had was in a little red purse in ay (16) 

J 

bag, that Z oust have left it on the stand, the telephone stand. So he vent 
ldoked and he brought me back ay billfold. I said, "No,” Z said, “it is in a 

little red pocketbook." So he vent back and found it finally. Z bad $18 in 

. 

it. Z had $20 when Z vent to the store, spent two dollars, Z had $18 in it. 

Be took that $18 and came back again, and rwnaged around soma more. Than he 
took the gag out. Each time he gagged me before he left me. The whole Inside 
of ay mouth was torn from ay teeth where he had pushed in thes$ stockings. 

/nvji then he hack the time yy* he out these stockings and ha 

said to me, he said, “Who lives with you?" Z said, "tty daughter." Be asked me 
first if Z live alone and Z said, "No, Z live with my daughter." 

"Veil, where is her money?" 

I 

Z said, "She carries her money with her." So he gagged me| again. 


Q Let me ask you again, why did you tell him your 




ter lived with 


you then? 
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A Because X did not mat him to know X lived alone. (6) 

Q All right, go eheed. 

A Bocause X didn't mat him to know for fear ho night com hook again. 
X told bin that just to mako bin understand that X wasn't alone. 

Q All right. What happened than? 

A After that he rummaged around acme more and than ha coma hack (17) 
aad he took the gag out of ay mouth again. And ha asked so what ha looked 
like. That was the third tine ha did that. Be asked ne what ha looked like. 

X said, "I don’t know what you look like." 

"What kind of clothes have X got on?” 

' X said, "X don't know. X don't know." 

\ 

So ha gagged me the third tine and tied my mouth shut and my eyas aad 
than X didn't hear him for quite a long time. And X thought, wall, X guess 
he's gone. So, X waited for a few minutes longer and then X managed to looser. 

ay hands and after X loosened my hands, X got everything else off of me and 

» 

X found he had me loc k e d in ay roan. Then X went to the window and X opened 
the window and X sat there to wait for someone to come in or pass. And as X 

was waiting Beulah, our elevator operator*- 

♦ 

Q, Xs that Beulah Parker? 

A Tea. sh e massed X called to her. X said. "Beulah, something has 
happened to ms." X said, "Cons around, com in here." 

» r 

She could not make out where the voiee was coming from at first and 
finally, aha earns around and said , "Why, Mias Brown, what happened." X said, 

"A Burglar has Bean in ay apartment and he has ms loekad in my room and pleas-. 

• > 

notify the management." 

So tiie notified the management and the management called the police (18) 
immediately and they came to ay apartment and re leased me. 

Q Excuse me for interrupting you. 

A That is all right. 

Q Vara you aBl# or are you able noVrto identify the man who was in 
your apartment who gagged you and bound you? 

A ; X would not know that because X saw him only for the vary few 
momenta that ha was in* that ha had me By ay throat. Ha threatened to kill 
me •fcfrfnT 

ft Bo you ramwbar anything about this man that you can tell ue? 

A The only thing X r«mmnber about him ha was, oh, ha was not vary tall. 
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1 shoul d say he vu about fire foot six inch— cad bo bod a 
moustache, that Z r—bar. Bo was rather light. 

Q Vao bo a Macro or white men? 

▲ Bo vao a Macro. 


-f 


(IS) 


0 And bo bad a —all moustache? 

i 

! 

▲ Too, bo had a —all —taebo. 

Q Old you determine, Mrs. brown, vbat aloe be took besides tbo $18.00 
that you described? 

A Tea, bo took this watch, I wore this watch down. Z thought maybe 
you'd like to— 

I 

Q Tou don't need to taka it off at this point, Mrs. Brown. (19) 

I 

IBS COST: Are you euro bo was 1 ight-coagl orionod? 

! 

A Be wacn't dark, vbat Z would call dark. Z would eay bo vao a 
mallato, I would eay. 

IBS CODEX: Be took your watch. Go ahead. 

THE WITNESSES: He took this watch, yea, end he took ec— costume jewelry 

of sine which, of course, ainoe then is more or less—it has been six years. 

r 

It didn't amount to anything. And bo took tbo $18. 

. . i * 

THE COQST: How long bad you bad tbo watch? 

THE WITNESS: tbo watch Z bad only a vary short tins. Z was in Europe 


with ay husband in 1917 and bo bought — this watch in Vienna and be died in 
1940. My husband died in 1940 and it was after that. Z bad the watch, of 
course, about ten years. 

Ml. TITUS: That is all Z have, your Honor. 

mmncnoH 

BX MEL IZROEFFT: 

Q Bow, Mbs. Brown, Z have a few questions I'd like to ask you. 

A Tea. < 

* 

Q Would you tell us the nunber of the sp or t— c t which you occupied 


on Wisconsin Avenue? 

A The nunber of the apartment 
Devonshire Courts. 

Q Mow on the second floor was 




any of your windows? 

i 

A The window in ay livingroom be bad that open, and be bed tbe scree n 

was going to junp out of 



up, I suppose be did that In ease be was caught, be 
tbe second-floor window. 



T 




V 
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Q Well, now, what I vac about to ask you was could this man, (20) 


A Could he what? 

•» ,, 

Q Could this man have clisbed -into your apartment from the ground? 

A Mo, he jimmied ay lock. 

Q He jianied your lode? 

. A He jianied ay lock. You could see where it was jimmied. 

Q But when you came to your house the door to your apartment was locked? 
A Well, X don't know whether it was locked. I guess it was, Z just 
automatically put ay key in and turned it and the door opened up. I only know 
that it was jianied because it shoved where he had j landed it. 

Q Well, now, Mrs* Brown, did you rind the jlaay marks yourself? 

A Yes, oh, that X can't reamnber. 'They may have Showed than to me or 
I may have noticed them myself. It was as though he had jimmied it with* a 
screw driver* 

Q When you say "they, 11 to whom are you referring? They may have (21) 
Showed it to you? 

i _ 

A The manager of the apartment. 

Q I see. Mow when you came into your apartment, you did not see any 
person in it, is that correct? 

t 

A Z didn't see, the only thing—I had a small foyer and in that foyer 
was ay telephone table and as Z put down my package on ay telephone stand Z 
noticed that bqt door which Z keep open with a stopper was ajar as though, 
just as though it was pushed open and of course, X didn't—I just went -nto 

r 

my room* I should have thought, I suppose, but Z didn't. Z just automatically 
> went into ay room to see what was wrong. 

Q lad when you went into your room, was it the bedroom that you 
went into? 

A Into ay bedroom. 

Q Bid you see tbs men at that point? 

A - Bid Z do what? 

Q . Bid you ses tbs man? 

f 

A Mo, he was behind ay door and as Z cams through the door, he came 
right out and grabbed me by ay throat and he said he would choke me if X'd 

N 

make a sound. 

Q Wall, now, when he grabbed you by the throat were you facing him 
or was he behind you? 

8 


i 


A I went in the door this way end he came oat from behind the (21; 
door this way, so that when he grabbed me, he came right out from behind 
door •* gr*b* « b, ay thrct. | 

Q So he was right in front of you and close enough to hold you *:y 

your throat? 

' 

A Yes. ! (22) 

• I 

man? 
a light 


skin. But definitely a colored man. 

Q But you have no idea of what kind of clothes he was wearing? 

A Oh, no, I haven't any idea what clothes that 1 was wearing. 

THE COURT: What he was wearing? 

THE WITNESS: Ob, the clothes he was wearing. No, I haven't any idea the 
clothes he was wearing because I remember he had on a straw hat and I remember 
he had on white shoes and that is all I remember because I sew him just for 
a very few moments, just long enough for him to threaten to kill me and throw 
me on my bed. 

i 

BY JR. BERUEFFY: 

Q How long would you say he was in the apartment with this rusnaging? 

hour. 

Q Now, did there ever come a time when you were asked by the police 
to look at any* one or try to identify anybody? 

A No. 

Ml. TITUS: Objection. May we approach the Bench? 

(At the Bench.) (23) 

. 

JR. TITUS: Your Honor, I am objecting not for my benefit, but the fact I 
want counsel to know that, in case the witness says something, she was shown 
pictures. 

THE COURT: Bid she identify them? 

JR. TITUS: Yes, but it is prejudicial. I wanted counsel 
think it is only fair. 

JR. BERDEFFY: Well, I have to take this chance, your Honor. 

JR. TITOS: That is all right. 

* 

Q Bid there came a time when the police asked you to try to identify 
anybody? 

A No, I didn't see the police again until about 12 days after it 



C*i, I would B*s ha was in th. 11 of . hair 


Q And your Impression is that he was a light-skinned co 


Wed 


A Well, he wasn't what I'd call s black akin, he was rather 


9 


happened. They found—they didn't find ay vateh. Ha bad taken off (23-24) 

bin coat, ay vatcb and the jewelry were In bla coat and be thought be va a 
going to be captured and be took off hie coat and be folded ltrup and threw 

* t 

it into a lot of bushes. 

THE COURT: How do you know that, Mrs. Brown? 

THE WITNESS: Because I was told that. 

THE COOBT: Tou can't tell what somebody told you. 

THE WITNESS: Ob, X can't. X thank you very such. 

BY «. BSH2EF7T: 

> r 

Q So you were never asked to identify or atteopt to identify anyone 
in connection with this offense? > 

' 4 

A Ho, X never was. 

Q dad you couldn't as a natter of fact, identify bin? 

A X don't believe X could because It has been so lox£ ago. It has 

t * 

been six years ago and X don't believe X saw bln long enough to identify bin. 

Q And you certainly can't identify this Defendant today as the nan, 
can you? 

* • ) 

▲ X wouldn't say that was the nan, X wouldn't say that it was or it 
wasn't because, as X say, X didn't see bin long enough. X just wouldn't— 

Q How, Mrs. Brown, the watch which your husband bad given you in 1937— 
A Xt wss a gift free my husband in 1937* 

Q So that actually at the tine of this offense, it was almost (25} 

13 years old, is that correct? 

A Xt was wbat? 

Q Xt wss almos t 13 years old? 

> *v 

A X guess it wss, it was s vatcb X only veer pn vary great occas ions . 

, * 

1 don't wear it because I an very fond of it end it is vary near and deer to ne. 
Q How that vatcb was fraught, in Vienna? 

A. Xt was wbat? 

Q Xt was purchased in Vienna? 

A Xt waa purchased in Vienna. 

Q Do you know the purchase price of the vatcb? 

A The price of the watch? 

Q Yes. 

• * - ... • 

* 

A Xt wes, X can't just tell exactly. Xt was close to $100. 

THE CGKBT: Is that the watch that you art wearing? 


10 


THE WITNESS: This is ths natch. (25) 

THE COURT: Whsn did you get it bade? 


THE WITNESS: I didn’t gat it hack until oh, about two ye ar s afterwards. 
They brought it to me, a detective brought it. 

THE COQBT: The police returned it to you? 

THE WITNESS: After ay son-in-law got someone to request to have it be 
given to me because I was afraid it had bean laying in water a long tine, I 


f ft - 

was afraid it had gotten rusty end I wanted to have it cleaned. 


BY m. BBDEFFY: (26) 

" „ i 

Q You say your son-in-law requested that the watch be r et u rned? 

A tfy son-in-law requested it, asked if they wouldn't return—they 

I 

i 

promised to return it to me about a year afterwards, tbsy said in about a 
year's time they would return it to me. Well, they never did return it to me. 
THE COQBT: "They*—you meqn the police? 


TEE WITNESS: The police, excuse me.. 


And I was aftald the watch had gotten rusty. 

i 

BY rn. BEBQE FF T : 


Q Mrs. Brown, whsn did you first learn that ths police had your watoh? 
A They brought it to me to identify it. 

Q When was that? 

A That was about 12 days afterward. 

i * 1 

Q So that would have been toward the end of July, 1950? 

A I suppose so, it was about l2 days I think that they brought it 

hick' ‘bed me identify the things that he had taken. 

Q Now you say this mut also took some costume jewelry. 

A Some costume jewelry. | 

Q What waa the nature of that? 

A It was a bracelet, it was about this wide, about that wide, ell of 

rhinestones, scam ear rings to match it and several other pieces but they were 

i 

ell not real stones of asy kind, they were ell just what you ^ould call 
costem jewelry. j 

Q Now when did you obtain this bracelet and earring set? (27) 

. 

A Whan did I get it? 

Q Yes. 

A Oh, I don't know. You mean tan did X get it bank. 

Q Oh, no, no. 

A When did X buy it do you mean? 


11 





Q Yee. (27) 

< A X couldn't toll you that because a woman buys costume jewelry any 
tima, it ian't anything of groat value. 

.T 

Q Let me ask you this: Boar long a tins had you had it? 

A What X did— * w 

- 

Q Bad you had this bracelet— 

A A long time. * ■ 

* 

Q —for as such as a year? 

V ?■ 

^ » * 

A X suppose X had, maybe I didn't, X don't know, X don't know even if 

X took it to Europe with me. 

* • ’ * 

* Q So you might have had it such longer? 

. * ‘ ' 

A X say have had it when X went over there but X don't think X did. 

v * 

X don't think at that time they ware wearing that kind of jewelry, jewelry 

v * 

like that. 

* » 

Q You haven't any idea what the value of it was? 

** ■' > 

• A What? • 

Q Bo you have any idea what the purchase price of this jewelry was? 

, * * 

A How such it cost? , * (28) 

Q tee, ma'am. 

A Oh, it prbbably didn't cost more than six or seven dollars. 

* 

♦ 

Q Now, have you ever had your watch appraised to determine its value? 

A Why, X just know around what ay husband paid for it, X had no 

. • 

* 

' occa sion to have it appraised. 

■ . ; * 

Q I see. „ 

BEULAH M. PARKER 


was ca ll ed ae a witneea by counsel for the Government end, having been duly 

, ,’A 

sworn, was examined and testified ee follows: 

DIRECT EXAMINATION (29) 

Bt MR. TITUS: 

, ' •* 

Q Now would yon hold your voice up so we can all hear you. Tell us 

. * » 

your mat sad where you live. 

A Beulah Parker. X live at 1839 Providence Street, Northeast. 

Q ire you enployed now. Miss Parker? 

A Xee, sir, X am. 

Q Where are you alloyed? 

A X ms employed at the Devonshire Courts, 4113 Wisconsin Avenue. 
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Q. And you were employed at that seme apar tme n t house on July 9, (29) 

1950, were you? 

A I was. 

Q What do you do there? 

A I was elevator operator at that time. 

Q At that time. And you have been employed there since that time? 

A Yes, sir. 

Q Consistently, is that correct? 

A That is right. 

Q Now, I want to direct your attention to the morning of July 19, 1950, 

* 

sometime early that morning, did there come an occasion when you took a person 

i 

» I 

to a l ann d ry r o ctt or near a l aundry rocm in the apartment, a man? 

* i 

A Take him to a laundry room? 

Q To a room in which the laundry was loca t ed or the laundry (30) 
room in the apar tme n t? 

A No, a man came through the laundzyroom up to the elevator. 

Q All right. What time was that? 

I 

I 

A That was just before lunch, 1 guess it was about three minutes to 12. 

Q Three Minutes to what? ! 

i 

A Twelve. 

Q Now this laundry roam through which he came, what floor of the - 
apar tm ent building is that located? 

A That is in the basement. 

Q la the basement? 

A Yes. 

Q How many floors are there in that particular 

A five. 

Q five floors? 

A Yes. 

Q And you at that tima were acquainted, were yon not, with Mrs. Georgia 
I. Brown, the witness who was just on the stand? 

A 1 was. 

Q What, if anything, did this man who came through the laundry roam 

i 

and got on the elevator, what if anything did he say or do? 

A Vail, when he got on the elevator, he didn't say anything. (304) 
So Z looked hack and aaked him what floor did he want and ha said the lobby* 

i 

And I carried him up to the first floor. 
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Q Bad you ssam him before that day? (304) 

A No* 

Q Was that the first tine you had Man Mm? 

• A The firat time, yes. 

Q You carried him to the lobby, what happened them? 

A Veil, just as the elevator door vae closing, he turned to go to the 
right and I pushed the door open and called Ms attention that he vas going in 
the wrong direction to go to the lobby. 1 said, "Go to your left." So he thanked 
me and walked toward the left and whether he vent to the lobby, I do not know. 

Q Would you be able to recognise that man if you saw him again, Mrs. 


A Z would. I think I would. 

Q Do you see him here in the courtroom now? 
A Yes. 


Q Would you point to where that man is? 

4 * , 

A Sitting right over there. 

Q Is it this man, the defendant? 

A fee.. 

1 s' . ^ , t J 

ML TITUS: May the record so show that, your Honor? 

' / 

TBE COURT: Very well. 

. . • - *. 

MR. TITUS: May I have the Court 9 # indulgence, please? (31) 



BY ML TITUS: ^ . 

• . , . *# •* * * , . * ^ *• - » , .* 

Now, without going into say conversation you may have ha4 with Mrs. 


did there 


•q q/x that er afternoon 


you sew 


Mrs; Brown? 


A Yes, I did. 

. '* ' • 

Q Where did you first see her? 
A She was at . the window. 

Q At the window? • 

A Yes. 


Q A window of that? 

4 

A ' Of hsr apartuent. 

Q Bar apartment, that was on what floor? 

A Second floor. 

Q And had you been called by her or had you been phoned by her from 
that apartment? 


A I vas called. 


Q 

A 


Called? 


(31) 


Q How were you called? I don’t mean what words, but where were you? 

A I was going down to the drugstore to get ay lunch. I was p a ssin g 
the front of the apartment and I heard s o m e on e calling. And I didn’t know where 
th» call was coming fron but I leapt looking fro. Kladov to viodow until 
finally I saw this white thing waving in front of the window, something (32) 
hanging from her arm. 

Q Was that Mrs. Brown? 

A That was Mrs. Brown. ! 

i 

. 

Q And, ee a result of that call or that signal to you, what did you do? 

0 ^ 

' A Veil, I waited on down the walk and She said, "Beulah, I have been 

robbed, tied up and robbed." Well, I went an into the lobby, told the operator 

• \ 

to call the police right away and the manager. 

Q Was that the operator who took your place when you went to lunch? 

A No, that was the switchboard operator. 

Q All right. Then what else did you do? I 

A Then I went to the elevator and told the fallow that was on tho 

■ 

elevator and the fellow that runs the antique shop in the building, what had 
happened and we all went xg> to her apartment and tried to get the door open. 

. . - i 

Q Could you get the door open when you got to the apartment? 

A Not the bedroom door, the manager had opened the apartment 
the hall but we could not get into the bedroom. 

Q The bedroom was looted as far as you could tell? > 

A Tee, air. | 

Q What did you do then? | 

A Veil, one of the fellows opened the door with a coat hunger, 

1 think, something like that. 

Q Whan you got in, what did you find? 

> 

Veil, She was all—-you know, crying and nervous. 

I can't hear you. 

She was nervous and vpaet. 

What was the condition of the room? What did you see 
besides Mrs. Broun? 

A Just a lot things scattered around,. 

Q What was Mrs. Brown's condition? Was she standing up, 

where was she? 


door from 


(33) 


A 

Q 

A 

Q 


in the room 


lying down. 
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A She was standing up* (33) 

Q Standing up. And you say things were lying all around. What type 
of things do you mean? 

A I mean like clothes, you knew. 

Q Clothes. Thank you. You say she was crying? 

A Yes. She was upset. 

Q Nov, can you estimate for us about what tins of day it was that 
you saw this signal fra her window, saw her signal you from the window? 

A Veil, that was about 10 minutes past 12, 1 guess. 

Q Ten minutes past 12? 

A About ten minutes past 12. ' 

Q And you had seen this defendant get off your elevator, asking for 
the lobby at about what time? 

A About 3 minutes to 12. 

Q Three minutes to 12? (34) 

A That Is right. , 

Q Was that the first time that you had seen this defendant In that 
apartment where you worked? 

A Yes. 

CROSS EXAMINATION 

BY m. BEKDEFFY: 

Q Now, Miss Parker, you say you sew this man come through the laundry- 
room In the basement about three minutes of 12? 

A Yes, I did. 

Q Would you tell ms how you fix that time? 

) 

A Because it was almost time for me to go to lunch. 

Q You go to lunch at 12? 

A At 12 o'clock. 

u 

Q You took him up to the first floor? 

A That Is right. 

Q And showed him the way to the lobby? 

A That Is right. 

Q How long did it take you to get him Into the elevator, get him up 

to tbs first floor and get him started toward the lobby as you say? 

A Ob, I guess about a minute and a half bseauss he didn't say anything 
and I saw him standing in back and asked him what floor did he want and he 

said flabby." 


Q Now, when this nan came oat of the laundry room, what at- . (35] 

tracted your attention to him? 

. ' . i 

A Didn't anything attract my attention to hist, special. It was just 
someone coming in. 

Q Just someone coming ip? 

/ 

A That is right. 

Q You hadn't seen him in the apartment before? 

A Never. 

Q Did you ask him what he was doing there? 

A No, sir. 

„ 

Q Was it an unusual occurrence for a person that you had not seen 

before to come out of the basement? 

♦ * 

\ 

A Veil, not at that time because we had run an ad in the paper for 

• i 

a hall man, but the job was taken then. I just thought he was late coming or 

- 

something like that. 

Q So about the time of this occ ur r enc e, the apartment building which 

I 

you worked far had been looking for somebody to perform work about the 
apartment? 

A That is right. 

Q And who would an applicant for that job see. Miss Parker? 

I 

A The manager. 

Q All right. Tell me, where was the manager's office? 

. 

A She didn't have an office but she did talk with anyone down in the 
lobby. 

Q I see. So that it would be perfectly normal for an applicant (36] 
for work to be where you saw this man, is that correct? 

A Tee. 

Q Nothing attracted your attention to him particularly? 

A No. .{ 

I 

Q Miss Parker, how many people that you took up in your elevator in 
the month of July who did not attract your attention at the time, haw many 
of such people could you identify in this courtroom today? 

A I don't know, not unless they were here. 

i 

Q Well, let me phrase it another way: Can you say whether I was in 
the Devonshire ipartmenta on the 19th of July, 1950 or not? j 

i ■ 

A I don't remember seeing you there. 
q Could you say that Mr. Titus was there or not? 




r 

r M 






Q You would not raoamber seeing him, either, would you? (36) 

’ A Well, Z would tay he wasn't there. 

Q Well, how many people use the elevator la the Devonshire Apaviment 

in the normal shift while you ere an elevator operator. Miss Parker? 

» * 

A That I can't tell because— 

' e 

Q Would you say whether it is a hundred people or fifty people or 
twenty-five people? 

A I would say around about, maybe 75, going and cooing. 

Q Around 75 people use that elevator while you are the elevator (37) 

*■ ** 
operator. Mot all of those 75 people live in that apartment, do they? 

A That is including people that live there and the laundry. 

Q But not all of the people who go up and down in that elevator live 

in the a p artm ent? 

A Ho, sir. 

‘ Q Do you raoaotber anybody else who did not live in the building and 

whom you had not seen before that you took up in that elevator on July 19, 1950? 

‘ - • * " ; 

A Mo, air. 

Q You don't remember a single soul, you don't remanber whether they 

i 

are tall or abort or fat or slender or blackheeded or lightheaded, do you? 

A I don't remember anybody else that day, any stranger. ' 

0 Mow from JUly 19, until you pointed him out in this courtroom today, 
have you ever seen Ellsworth Taylor? 

A Had I ever seen him? 

Q After July 19, 1950 until this day In the courtroom have you ever 
. ^ 
seen Ellsworth Taylor? 

A Mo, sir. 

• * 

Q You never saw him? 

A Mo. 

Q Did the police ever ask you to corns end look at anyone to see (38) 

if he was the person that you saw on that day In the apartment? 

■- A Come end look at anyone like the lineup? 

Q - Veil, at this point Z am not concerned about how they did it. Z am 

* ‘ t 

• r 

con ce rned about did they ever* In any way, aak you to see anybody and try to 
Identify them? 

A Yes, they did. 

s 

. Q Whan? 

A The seme day, July 19. 
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Q That is July 19, 1930? (38) 

A That is right* 

Q Well, did you see this individual on that day? 

A I didn't see him* I saw him—No, I didn't see him that day hut I 

I 

i 

saw a picture. I did not see him. 

i 

j 

Q But you didn't see him personally? 

A No. 

Q And between the 15th of February of this year and today, have the 
police asked you to come down and look at Ellsworth Taylor? 

A No, sir. 

Q So you saw a man on July 15 or July 19, 1950 for a minute and a 

half who used your elevator in a perfectly normal way, is that correct? 

■ ' : 

A That is right. 

.Q And you never saw him again until you pointed him out in this 
courtroom, is that right? 

A 1 saw him that day coming from the other building, again (39) 

‘ 

that same day but I mean that is all the time. 

e 

Q You didn't tell us about that. Miss Parker, did you? You haven't 

I 

i 

told us about ever seeing him again on that day, have you, up to now? 

A No, 

Q All right. Now where did you aee him again on that day? 

A Be was coming through the other building. 

Q What other building? 

A And he came out to the alley* 

Q What building? 

A We have two buildings, the North Building and the South Building 

r . . j 

and I was in the North Building and I saw him walking through the South 
Building. 

Q When you saw him walking through the South Building, how far away 
from you was he? 

A Oh, about the distance from here to the well on the outside, 1 

f 

would say. 

V I 

Q X don't quite understand you, you mean the wall on the outside? 

A In the hall, the hall wall. 

■ 

Q The far wall? 

A That is right. 

Q Of that wall? 
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I 


A That is right* (40) 

Q What time vaa that? 

A X guaaa that vaa about 12:30. 

• » 

Q That vaa about a half hour afterwards? 

\ 

A fas, about, 

t 

Q All right. So, lat'a ba a little store specific. Fran 12:30 on the 
19th day of July, 1990, until this day in the courtroom a few minutes ago, 
did you aver aaa Ellsworth Taylor anywhere? 

A Ba came—I walked out to the allay—he came down through the alley. 

THE COOBT: Ba means after that. 

THE WITNESS: Oh, after that, no. 

BY MR. BgPBFF T: 

Q Nov, without any hesitation, in this courtroom you 'pointed out 
Ellsworth Taylor as the nan that you saw in the courtroom five and a half 
years ago—I mean, in the apartment building five and a half years ago? 

A Tea. 

Q Will you tell the Jury what it is about EllsWorth Taylor that makes 
you so positive of this identification? 

A Veil, it is one thing, I notice it now, it was something about his 
face that I Just couldnH forget. Be Just had a face, you know, there are 
acme people you Just remember their face end he had one that I could remember, 

and with this birthmark or something up there, I guess that is what it was. 

% • . ■% 

THE COOBT: You say be has got a birth mark or something? ( 41 - 43 ) 

THE WITNESS: Something, But it was Just something about his face that I 
can remember, 

BT m. BEBDEFFT: 

\ . . ' * I 

Q So you have got a recollection of his face that you carried in your 

mind for five and a half years Just beeause you saw him in the elevator? 

. % . * 
THE COOBT: I think you said you Identified a picture of him the aama day, 

is that correct? 

r 

i 

THE WITNESS: Tee, sir, I did. 

"N 

BI >£. BEBDEFFT: 

Q let me ask you, what makes you so sure, Midi Parker, that Ellsworth 

3 - 

Taylor is the man whose picture you looked at? 

A It Just is, it is the same person, 

Q Now the time that he got on to your elevator, coming from the base¬ 
ment, you did not yet know about this occurrence in Mrs. Brown's apartment, 
did you? 
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< . i 

V • . 

i A 

/ 

Beg'pardon? 

(41*43) 

Q 

When Hr. Taylor got on your elevator or whoever It vai 

1 

b, this men 

I got CO jour »l««tar In tb» baaawnt, joo 4id not tarn mytMng tbaat «bat 

& had occurxad in Mrs* Brown*# apartment, did yon? 



No, not at that time, no, sir. 


1 0 

But this was three minutes of 12 and then you vent to 

lunch, is 

E that correct? 


A 

That is right. 

(44) 

Q • 

And were you going to lunch or coming from lunch when Mrs* Broun v / 

1 signaled to you? 

| 

» ■' 
i 

* 

I was coming from the Post Office going to get my lunch. I vest to 

I the postoffice. 


0 

Ton vent to the poatoffice? 

» 


1 ' A 

And cashed a money order and was an my way down to thi 

> drugstore to 

1 

I get mj lunch at th. tin*. 

1 ■ . 

i 

Q 

Where vas the postoffice? 

i f 

1 

A 

The poatoffice vas half a block from where X worked. 


Q 

On Wisconsin Avenue? 


A 

That is right. 

. 

Q 

The Devonshire Court is at the corner of Wisconsin and Ten Ness Street, 1 

isn*t it? 

1 


A 

And Upton Street, yes. 

% 

• 

a 

It is a block long? 


A 

That, is right. 

* 

Q 

It goes between Ujptoa and Van Ness. So you vent up to 

' r 

the— 

A 

* 1 

Friendship Postoffice. 


Q 

The friendship Poatoffice which is Shout a block away 

, is that correct? 

A 

1 

Tee, sir. 


Q 

i 

Then you came back to the Devonshire snd you started : 

Into the build-. 

| ing, i# that right? i 



No, sir, I vas walking down the street, going to the drug- (45) 1 

stare. 

r 


Q 

Where were you going? 

\ 


A 

To the drugstore to get my lunch. 


Q 

Where is the drugstore? 

• 

A 

The drugstore is about a block end a half from the Devonshire. 1 

Q 

Could you tell ua what intersecting streets it is on? 


A 

Wisconsin Avenue and Veesey. 



1 

i 

1 

1 

i 
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( 45 ) 


Q And while you vara walking along the sidewall: in front of 
the building, you heard somebody call? 

A Tee, sir. 

Q And you ultimately discovered it was Mrs* Brown and that was about 
ten minutes after 12? 

A That is right. 

Q And this man, whomever you saw, had been gone at least ten minutes 
or longer from the apartment, is that correct? 

A I guess so, yes, sir* 

Q Now, Miss Parker, I would like you to answer this question if you 
can, yes or no. Do you have any personal knowledge as to whether the man that 
you saw was ever above the lobby floor of the Devonshire apartment? 

A Mo, sir. 

Q You have no personal knowledge? 

A Be wasn't because the operator said didn't anyone come to the (46) 
lobby at all. 

MEL BEHOEFFY: Mow, your Honor please, I think the last statement what 
the operator said— 

THE COURT: You do not know whether or not the man you took in the elevator 
ever was on the second floor, is that correct? 

THE WITNESS: No, sir, I don't. 

BY *B. BEKDEFFY: 

Q Miss Parker, what kind of clothes was this man wearing? 

A Be was wearing dark clothes. 

Q What? 

A Dark blue suit. 

Q Dark blue suit? 

A Yes. 

Q Have a hat on? 

A Yea, sir. 

Q What kind? 

A Light, I think it was a straw hat. 

Q All right* Can you tell us what color it was? 

i * 

A It was a white hat. 

Q White bat? 

A Yes. 

Q What kind of shoes? 
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• * . » 

1 

i 


A 

I don’t know what kind of shoes he was wearing. 

(40 

/ 

i 

Q 

Now let as ask you something else about the Devonshli 

re Courts, (47 J 

i 

about the location of various things. Where is your elevator lc 

>cated with 


reference to the lobby? 


! 

A 

To the right of the lobby. 

1 

1 

Q 

Say that we call Wisconsin Avenue the front of the building, is It 

• i 

in front 

or behind the lobby or is it in the lobby? 

i 

1 

A 

No, sir, it is behind the lobby. 

! 

■ 

i 

Q 

There is a lobby and then a hall leading hack to boom 

> apartments? 

. 

A 

That is right. 



Q 

And this is back in that hall, is that correct? 

1 ' 


A 

Back in the hall, yes, sir. 


i 

Q 

Now is there a stairway? 


i 

A 

Stairway on both aidSes 

. 

; 

Q 

Both sides of what? 

1 

i 


A 

Of the hall, you know, on each and of the hall they lmve stairways. 

! 

Q 

Zs there a stairway out in the lobby? 



A 

No, air. 



a 

Veil, this hall, doesn’t the hall open Into the lobby, Mias Parker? 

i 

, j 

A 

No, sir. The lobby is down and you walk up soma step* 

i to the hall 


and the hall runs from one side to the other and we have a stairway on both ! 


sides. 

• 


i 

1 

Q 

In front there by the lobby? 



A 

That is right. 

(48) 

i 

Q 

tfcw ' yoUi ” * b * olut8ly positiv * •* ^ 

lis man, he 

i 

had some 

kind of a mark here on his forehead? 


»i 

A 

Yes, sir, I remember that. 


• 

Q 

You couldn't possibly be mistaken about that? 


1 

A 

I don't think so. 


I 

Q 

All right. Now, did that show in the picture that you 

i looked £t on 


the 19th 

of July? 

* 


\ 

A 

No, air. 


i 

Q 

It didn't show in that picture? 



A 

i 

I don't remember seeing that. 

i 



m. 

BEBDEPJY: That is all. Your Honor. 




FRANK E. WRIGHT 

* 


was called as a witness by counsel for the United States and living been duly J 


sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 


(48) 


BY m. TITOS: 

Q Sergeant, state your full name and your present assignment? (4°' 

A Detective Sergeant Frank £• Wright, attached to the General Assign¬ 
ment Squad, Detective Bureau, Metropolitan Police* 

Q I want to direct your attention to the years 1930 and 1951, were 
you attached to that same squad on those two years? 

A I was. 

Q Nov specifically directing your attention to the defendant in this 
case. Sergeant Wright, to the Defendant Ellsworth P. Taylor seated behind me, 
did there case an occasion when you talked to him concerning the canpliants 
of a Georgia &. Brown, Mrs* Brown? 

A There did. 

Q Would you tall us the date on which you talked to him? 

A I talked to the defendant on April 11, 1951* 

Q And on that occasion did you question him concerning the cceplalnt 
of Mrs* Brown? 

A I did, sir* 

Q Relating to an entering of her apartment on July 19, 1950? 

A Yes, air* 

Q What, if anything, did the Defendant say with regard to that date 
and the apartment of Mrs. Brown? 

A He stated^ that on that date he had entered the apartment which (50) 

was located 4115 Wisconsin Avenue by jimmying the lock on the front door and 

that while he was in process of ransacking the apartment, an elderly white 

woman entered the apartment* And lie stated that ha placed her on the bed and 

tied hear with clothing that was in the apartment and continued then ransacking 

the a p a rtm en t and left. And he said that he threw the jewelry away as he was 

leaving the premises. Be asked ms then as to her condition* I told him it was 
good. 

Q He asked you. as to her condition? 

A As to her condition, yes, and Z told him it was good, and he said 
Be was very sorry that he had to tie her and so forth but he was afraid she 
might give sa alarm. 


Q Now, that is this Defendant here seated behind me that you talked to? 
A Yes* 

Q And who made that statement, is that correct? 

A Yes* 


MR. TITUS: Your witness 


CROSS EXAMINATION 


(50) 


BY MR. BZR UEFF Y : 

Q Did you get a written statement from this defendant? 

A No, sir. 

Q Was anybody else with you When you talked to him? 

A No, sir. (51' 

Q Did you keep notes on this questioning by you? 

A No, sir, I did not. 

Q You talked to the man, according to you, he confessed to a crime. 

/ 

Did you ask him to give you a written statement? 

i 

A Yes, sir. j 

Q And what did he say? 

A He said no, that he would not. 

Q That he would not give you a written statement? 

A Yes, sir. I 

Q But you didn't keep any notes on what he said? 

i 

A No, sir. 

| 

Q You were all by yourself when you talked to him? 

A Yes, sir. 

Q Now, when you talked to him, did you have a warrant for his arrest? 
A There was a warrant for his arrest at that time, yes, sir. 

I 

Q How long had that warrant been outstanding? 

A I don't know when the warrant was obtained. X did not obtain (52) 

| 

the warrant myself. 

- 

MR. BERDEFFY: Excuse me. I think that is all. 

THE COURT: That is all. Officer. 

MR. TITUS: The Government rests, your Honor. 

THE MARSHAL: May the officer be excused? 

THE COURT: Yes. 

. (Witness excused.) 

i 

(At the bench.) 

JR. BERDEFFY: I would like to move again far a directed verdict on the 
ground that there is not sufficient evidence to prove this man guilty beyond a 
reasonable doubt for the reason that thsoonly evidence that actually oonnects 
him with the offense is the alleged confession which is not in any way cor* 
roborated. An uncorroborated confession is not sufficient. 
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# 

I would also like to point out, your Honor, that Z am now ranawing (52) 
ny point that this prosacution, this indictment was sot brought within tha 
parlod limited by tha statute of limitations*and in addition*to what Z called 
to your Honor's attention to at tha beginning of tha case, Z think the law 
Is that it Is up to tha prosecution to prove every element of the offeree 
including an offense committed within tha period of the statute of limitations 
or to show the tolling of the statute of limitations. 

THE COURT: You do not dispute the time that he served, do you? (53) 

Ml. BERUSFFY: There is no showing In the evidence here. 

THE COURT: Be can't show it here, you do not want it shown before this 
Jury. Z thought it was not disputed; > If you insist, Z will allow him to show 
it to ids so Z can rule on the statute, but Z thought you had conceded the 
fact that he was In the New York Penitentiary for this time. If he wasn't. If 

i 

you tell me that he wasn't— 

m. BEEUEFFY: Mo, Z can't tell you that because I don't know, but Z think the 
prosecution has the obligation to show it. Z admit that if they show It in 
front of the Jury— 

THE COURT: They can't do it in front of the Jury because that is pre¬ 
judicial to the rights of the defendant. They can show It without the Jury's 
presence in order for the Court to pass upon whether your point is veil taken 
on the statute of limitations. I had assumed that there wasn't any question 
but that he had served this time in Hew York. 

Ml. BERUEFFY: He was in New York, be was in prison in New York but Z 

* 0 

think the record Is incomplete without seme showing of when be was in¬ 
carcerated. and how long be stayed there. 

THE COURT: When pan you get that information? 

Ml. THUS: Z think Z can get it from my file or the officer right now, 
your Honor. Z will try to get it as quickly as possible. (54) 

r 

MB. THUS: Hay counsel approach the Bench? (55) 

(At the Bench.) 

THE COURT: Z think it is sufficient to show from the Metropolitan (56) 

, 1 » 

Police Record that Ellsworth Pennington Taylor was sentenced to five (57) 
to seven and a half years in November, 1950, end is now serving In Sing Sing 
Prison. Now, that record was made on tha date of March 8, 1954. 

THE COURT: Yes, the petition for a writ of habeas oozpus ad prosequendum 

' 0 m 4 ' 

was filed here February 6, 1956, and the writ was executed February 14, 1956. 

Z guess you have seen It, haven't you? 
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1HE COURT: All right. Then I will deny your notion so that you will (58) 
have it on the record. 

(End of Bench conference.) 

MR. BERDEFPY: May I continue, your Honor. 

OPENING STATEMENT ON BEHALF OF THE DEFENDANT 
ELLSWORTH TAYLOR 

was called as a witness by counsel for the Defendant and, having been (59) 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BEHDEFFY: 

Q Would you state your name, please? 

A Ellsworth Pennington Taylor. 

Q How old are you, Mr. Taylor? 

A 40. 

Q What was your residence In 1950? 

A 223 G Street, Northwest. 

Q I would like if I may, to ask one of our jurors if 
is speaking loudly enough for you to bear. 

(The jury indicated*they could hear the witness.) 

BY m. BEHDEFFY: 

Q Where did you grow UP, Mr. Taylor? 

A That Is rather hard to say. I have been drifting about from place 
to place all my childhood, Washington, Maryland and different places, that 
is, in different private families under the Board of Public Welfare. 

Q When you say "under the Board of Public Welfare", do you mean 
you were a ward of the Board of Public Welfare in the District of Columbia? 

I 

A That is right, sir. 

z' 

Q Did you ever know your mother or father? 

A No, sir. 

< 

Q Will you tell us in your own words briefly hew that fact (60) 

came about? 

A I can not swear to this fact but I understand that I was placed in 
a basket and was placed on a doorstep and was taken to a foster hone when I 
was a baby. And since then I have been tranaferred from one private fully 
to the other throughout the oountry. | 






Q How many families have you lived with? 
A Seven to be exact. 
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Q And what was the longest you have lived with any one family? (60) 
MR. TITOS: I am going to object. I can't see any materiality to this 
line of questioning, 

THE COURT: I sustain the objection. 

BY tfi. BERUEFFY: 

Q Nov, did there come a time in 1950 when you left Washington? 

A Yes. 

Q. When was that? 

A I don't recall the exact date, it seems tome it is— 

Q All right, Mr. Taylor. Have you ever been convicted of a criminal 

offense? 

A Yes. 

Q When and what was the offense? 

A 1932. I stole an automobile. 

Q Bow old were you at that time? 

A Fifteen or sixteen. (61) 

1HB COURT: You don't have to put in what happened while you were a 
juvenile. 

BY m. BBRBEF1FY: 

Q Then were you subsequently convicted of other offenses? 

A I was convicted a short time later for the same offense and was 

given one to two years on the first charge, one to two years on the second 

,* 

charge, running consecutively, make me have two to four years. 

Q And then were you subsequently convicted of another? 

A X was subsequently convicted of robbery far snatching a pocketbook. 
1937 or 1938, X don't recall the exact date. 

Q Nov you, of course, heard this Officer Wright's testimony with 
reference to his conversation with you? 

A Yes, sir, I did. 

Q And X think he fixed the date of that as April 11, 1951? 

A Thereabouts. 

Q Do you have any independent recollection of when that date was? 

A X do not. X recall talking to Officer Wright but X don't recall 
the exact date. 

Q Then where were you whan you talksd to Officer Wright? 

- A X was in Sing Sing Prison, New York City. 

Q And Officer Wright came to see you? 
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(62) 


A Yes, sir, 

4 Has there anybody elec present when this con ver sa tion took placet 

' 

A No, sir. 

Q Now, you hoard Officer Wright's testimony as to what you said? 

A las, sir. 

( 

Q Will you tell the Jury in your own words that conversation as you 
recall it? 

A As I recall. Officer Wright cane in and said that a warrant had 
been taken out for me for housebreaking and robbery. Who the people was that 

was involved in the case wasn't mentioned to me whatever. Be said that some 

I 

old lady had been tied up and robbed and was I willing to make 4 statement. 

Z told him I didn't do it. He says, "Oh, yes, you did it and the D. A. wants 
a statement, a signed confession. “ 

And I told him that so far as I was concerned, Z didn't know anything 
about it and Z wasn't going to sign a confession or a statement. So than ha 
asked me did Z know anybody else in Washington that was breaking into houaaa 
or robbing or using dope or that sort, and Z told him Z didn't know anybody. 

Q And you did refuse to sign any written statement for Officer Wright? 
A Z did. 

r 

Q Now celling your attention specifically to the 19th of July, (63) 
1950, do you know where you were on that date? 

A Z don't. 

Q Were you in Washington? 

A Z was. ! 

Q You saw Mrs. Georgia K. Brown testify this morning? 

A Z did. 

Q When, if at any time, had you seen Mrs. Brown previously to this 
morning? 

i 

A Z don't recall seeing her at all anywhere previous to this morning. 
Q During the month of July, 1950, ware you employed? 

A No. 

Q Wear# you looking for work? 

A Z was. 

I 

Q Do you know where you went in s e a r c h of employment? 

A Z went to countless places. Z traveled over half of Washington, D.C. 
Z couldn't recall all the places that Z did go to for work. 
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Q Now thart was some reference this naming, Mr. Taylor, to a (63) 
mark which appears on your forth—d which X think the Jury can a— at this 
point. When and how did you acquire that mark? 

A This nark was acquired in Sing Sing Prison. WO play chess tram one 

V 

cell to the other cell, toy me leaning my forehead against the at—1 bars, it 
put a slight abrasion on my forehead. X vent to have it treated while in (64) 
prison. 

Q And when was that? 

A 1953. 

Q In 1950 was there any birtbaark or other mark of that kind? 

A No, air. 

Q In 1950, did you wear a moustache? 

A No, sir. 

Q Hare you ever owned a blue suit? 

A Tee, X hare but I don't recall owning a blue suit in 1950. 

Q When did you own a blue suit? 

A In 1937 X owned a bine suit. X was released from Lorton Reformatory. 
X had . a bine suit. 

Q Did you wear a moustache in 1950? 

A No, sir. 

Q When did you acquire the moustache you are now wearing? 

A To be exact, X started growing this moustache February 14, 1956, 
when X was released ffcai Dsnoamora Prison? 

Q Ton were last incarcerated in Dannamora prison? 

A Tee, sir. 

Q You were released from there on the 14th of February, you say? 

A Tee, sir. 

Q How were you released? (65) 

A . X wee released on parole to a District warrant, X was taken direct 
from the prison right to Washington, D. C. 

Q Going back to your incarceration in the New York State Prisons, 
what was your sentence? 

A Five to seven end one-half years. 

Q How much of that sentence did you serve? 

A Five years and two and a half months. 

Q Than you were released on parole? 

A On parole. 


I 

i 




• • 

# . « « 

11 r -- 


■ 

* 




Q 

Bare you at any tine entered any apartment in the Dii 

strict of (65) 


Columbia for tbo purpose of robbery? 



| 

A 

Ho, air. 


i 


Q 

Tour testimony is that you did not enter this apartment on this day? 


A 

Absolutely. 

■ 

1 

1 

| 

! 

Q 

Do you have any recollection of having m 

mb Mias Par] 

bar, the witness 


who was tbo elevator operator? 




A 

Ho. 


y 

IT 

Q 

Bow tall are you? 



I 

A 

five feet eight and a quarter. 

' 

1 

1 


Q 

The person that entered this apartment vt 

is described 

as wearing a 

lb 

straw 

hat. Calling your attention to July of 1950; 

, did you ou 

i a straw hat 

i 


at that tine? 

f 


’ 

i. • 

^ ' 

A 

Ho, air. 

* 


k. 

m. HESQEPFT: 1 think that is all. 


(654) 



rpngg muraiTTna 


• 

1 



BY MEL TOTS: 


1 


a 

You talked about this time that you ware 

doing up in 

Haw York, what 

L 

wee that for? 

* ■ .» 

• * 


A 

Burglary. 


- 


Q 

Burglary? 


■ 

► 

A 

Third degree, yea, sir. 


• 

• 

Q 

Is that breaking into a piece? 



- 

A 

Ho, air. 


- 

* 

Q 

Uhat was that? 




A 

Unlawful entry. 

■ 


* 

a 

Unlawful entry? 


- 

► 

A 

Tee, air. 




Q 

Into what? 


i 


A 

Into, wall, it wasn't oocupied. 

- 


. - 

Q 

Uhat waa it you entered? 

f 



A 

It was an old abandoned building. 




Q 

* An bid abandoned building? • 

i 


i 

‘ A 

Yes. 




Q 

i 

And you got five and a half to eevun and a half yaara 

• . ! 

i? 


A 

Yae, sir. 


» • f 

• 


% 


I 

| 

i 
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Q Tou entered another building in the District of Columbia that (65A) 
you did not talk about, didn't you? 

A I don't recall it* 

Q Are you the seme Ellsworth Pennington Taylor who on October 26, (66) 
1945 was convicted of housebreaking here in the District of Columbia? 

A Mo, I wasn't, unlawful entry* 

Q That was unlawful entry? 

A Yes, sir. 

Q You received a sentence of what? 

A One year and one day* 

Q One year and one day and that was for unlawful entry? 

A Yes. I asked for the extra day* 

Q You asked for the extra day? 

A Yes. 

Q And you were convicted, you said, of robbery around 1937, is that 
your testimony? 

A Thereabouts, I didn't recall the exact date. 

Q Are you the sane Ellsworth Pennington Taylor who wee convicted of 
robbery on October 4, 1940 here in the District of Coluabia? 

A Well, it probably is the sane one. 

Q That is the sane one you ere talking about? 

A Yes* 

Q Well, are you the seme Ellsworth Pennington Chase, known as Ellsworth 
Pennington Chase then, who was convicted of the crime of grand larceny on 
Hoveaber 19, 1937? 

A I don't recall. 

Q You don't recall it? 

A Mo. 

Q Do you recall bsizg in the penitentiary eighteen months to (67) 
three years for that offense, does that recall it to your mind? 

A Mo. 

Q You Just don't recall it? 

A Mo. 

Q Mow you say that in July of 1950 you lived here in the District of 
Columbia, is that right? 

A That is right. 

Q Where were you living in July? 
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A 223 0 Street 


(67) 


Q 2227 

A 223 G Street. 

Q G Street? 

A Northwest. 

Q Northwest. And what was that that you were living in, a house, 
apartment, a roocdnghouse, what was it? 

A Rooming house. 

Q And were you renting a room there? 

A Tes, sir. 

Q And what was your esploymant then in July, 1950? 

A I didn*t have any* 

Q No employment? 

A No, sir. | 

! 

Q Now, are you familiar with the ap a r tme n t at 4115 Wisconsin 

i 

Avenue, Northwest in the District of Columbia? (68) 

A No, sir. 

Q Then you weren’t there ashing far a Job, were you, at any time? 

A I don’t know whether 1 was or not. 

Q Are you familiar with that address? 

A I am not. 

: • I 

Q And you were peying rent, were you, for the place where you were 
living in July, 1950? 

I 

A No, sir. 

Q Was it being given to you? 

A No, air. 

Q What were you doing to pay the rent? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 


I was staying with a girl. 

Staying with a girl? 

Tes, sir* 

In the rooming house? 

Tee, sir. 

And did she own the rooming hou s e? 


No, but she paid rent. 


She paid the rent end you lived there with her, and 


she paid the 


rent for you end her? 


A Tes, air. 

SB CCQBT: That is all. 



TRAM £. WEIGHT 


(69) 


a witness called by tbs Government, having been previously sworn, res u me d 
the stand and testified further as follows: 

FURTHER C80SS EXAMINATION 

BY m. BERUEFFY: 

Q You are the sane officer Wright who testified this morning, are 
you not? 

A I am, sir. 

Q And you realise that you are still under oath of course? 

A Yes, sir* 

Q Officer, there was testimony this morning that the elevator operator— 
THE COQRT: Miss Parker. 

BY m. BEROEFFY: 

Q Miss Parker—originally I d e n t i f ied Taylor from a picture. Bo you 
recall that testimony? 

A I was not present, no, sir. 

Q Veil, do you know whether Taylor was originally identified fro® a 
picture? 

A I never had him identified from a picture, no, sir. 

Q You nevCr had him Identified? (70) 

A Ho, sir, I did not. I wasn’t in the case originally. 

Q Whose case was it originally? 

A Detective .Shoemaker who has since retired. 

Q Is he still here la the District? 

A Ho, sir, he has retired and he is out of the city. I do not know 
where he is at the present time. 

Q Still alive? 

A _ Yes, sir, as far as I know. 

Q Do you have in your po sse s si on the picture from which Taylor wee 
identified? 

A Ho, I do not. 

Q Do you know who would have such a picture? 

A It would be in our Identification bureau. 

Q Who is in charge of that? 

A Lt. Bohannon. 

Q How much trouble would it be for you to- get that picture? 




A It would not be too ouch trouble. I'd have to go across tbs (70) 
8treat and get one* 

Q Could you do it? 

‘ 

A Certainly* 

Q Sergeant Wright, did you obtain from the files of the Metro- (71) 
poll tan Police Department a picture of this defendant? 

A I did. 

Q And do you have it with you? 

♦ 

A Yes, sir* 

Q May I see it, please? (Photo handed to him.) 

_ i 

These are the pictures that ware in the possession of the De par tment 

about 1930 as far. as you know? 

■ 

A As far as I know* 

BEBDEFFY: They are a little danp, your Honor* They are new prints? 

- 

THE WITNESS: Yes. 

Id. BEBDEFFY: I want to introduce these in evidence, Mr* Titus (showing 
to counsel.) 

I ' 

Will you mark these? They are wet. 

THE WITNESS: May I say, I don't know how long those prints will last. 
They areonot fixed too well, just made up. 

(Photos of Defendant were narked Defendant's Exhibits 1 and 2 
far identification.) 

ICl. BEBDEFFY: I would like to offer these in evidence, your Honor. (72) 

Q Sergeant, can you tell us when these pictures ware made? 

/ 

A 6-24-1943. 

Q 1943* Was there any later picture in there? 

A I don't recall. There is one here from Baltimore, I believe which 
was 1945, also. 


talking about ths 


that ware in the Metropolitan Police 


Department file? 

A No standard pictures, there n$ght have been 


Q I see. So this would have been the picture of Taylor that was (73) 

i 

in the poss e ssion of the Department at the time that the elevator operator 
identified the picture, is that oorreet? 

A It was taken in 1945. It would be. 


BEBDEFFY: I think it is admissible, your 


and I 


offer it. 
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(73) 


ML TITUS: Mo objection* 

THE COURT: Received. 

(Defendant's Exhibits 1 sad 2 received in evidence*) 

ML. BERUEFFT: We are though with this witness • 

BSD2BBCT BCIMminCW 

BTML THUS: 

Q Sergeant, you had something there when you opened the file, what is 
that picture in front of you? 

A This was a smaller picture that was taken in Baltimore. 

Q Was that in the official file of photographs of this defendant? 

A Tea, sir. 

Q That was in the Metropolitan Police Department file, also? 

A Tee, sir. . v 

Q And was this picture to your knowledge in the file in 1950? 

A Tee, sir, it was taken in 1945. 

1C. TITUS: If the Court please, may I, for a moment, see these (74) 

pictures? 

That is all I have. 

1C. BERUEFFT: Xou are not going to offer this other picture? 

ML TITUS; Ho. ' 

1C. BESOEFFT: That is all we have. Tour Honor. 

THE COURT: Very well. 

•v 

ML BERUEFFT: May I Show Exhibits 1 end 2 to the Jury? 

THE COURT: Tee. 

ML BERUEFFT: They ere a little daop. 

(Mr. Berueffy passed Defendant's Exhibits 1 end 2 to the Jury.) 

THE COURT: That, of course, is in trod uce d to show the picture es of the 
date it was taken, right? 

ML BESUZFFT: Tee, sir. 

That is ell X have, lour Honor. We rest. 

MR. THUS: The Qoveramant rests. 

(Thereupon followed opening and closing argwent by counsel, which is not 
made part of this transcript.) 

nHABftg THE JUKI 

THE COURT; Indies sad Gentlmmm of tbs Jury: The Defendant in this esse, 
Ellsworth P. Taylor,^is charged in an indictment containing two counts, tbs 
first of which alleges that on or shout July 19, 1950, within the District of 
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Columbia, Xllsworth P. Taylor entered the ap artme nt of Georgia X. Broun (74} 
with, intact to steal p ro p a r ty of another. That is known as tha crime of (75) 


Tba second count alleges on or about July 19, 1950, within tha District 

of Columbia Ellsworth P. Taylor by force and violence and agalasjt resistance 

* 

and by sodden and stealthy seisurt and snatching and by potting in fear, stole 


and took from the person and from the iamBdiate actual p o ss e ssion of Gsorgla 

• ' ■■ f 

X. Brown, propert y of Georgia X. Brown of the value of about $300 consisting 


of the following: One watch of the value of $250, one bracelet of 
of $25, one pair of earrings of the value of $7 and $18 in money. 


This crime is known as the crime of robbery. The paper writing that Z 
just read to you, ladies and gentleman of the jury, as you know, is tha 


indictment in the 


and it is not evidence in the 


and is not to be 


considered by you as evidence. It Is merely the charges or allegations placed 
against the Defendant, each material part of which must be prove d by the 

■ • r 

G o v e rnment and proved beyo n d a reasonable doubt. The fact that a men has been 
charged with a crime is not evidence that he ccamitted the crime. This de¬ 
fendant is presmned to be Inn o cent and that preemption abides with him 
throughout the progress of the trial until it is overc o me by evidence estab¬ 


lishing his guilt beyond a reasonable doubt. 

The burden is always upon the Government in a criminal case to I 

I 

prove a defendant guilty beyond a reasonable doubt. That doesn't mean that 


(76) 


the Government 


prove a defendant guilty beyond all doubt whatsoever or 


prove a defendant guilty to an absolute or mathematical certainty. It merely 


that the Go vern me n t must prove a defendant guilty to a 


moral 


or, as it is stated in lav, prove a defendant guilty b eyond a reasonable doubt. 

A reasonable doubt, ladies and gentlemen of the jury, is a doubt based on 
reason. It is founded an reason. It is a doubt for which you may assign a 


It is something of Mhetenee as 


with something that is 


shadowy. It is such a doubt aa would leave e Juror's mind, after a careful 


and: candid investigation of all the facts .arid circumstances, jo undecidi 
that he can not say that he has an abiding conviction of tbs defendant's 


guilt or such a doubt as, in the graver and 


life, would cause an ordinary and prudent person to hesitate end pause. A 

| 

reasonable doubt nayarlsenot only from evidence prod uced , but also from lack 

' “ ’ ' ■ I 

of evidence. The law doas not i^ose upon a defendant tha duty of producing 


important transactions of 


any evidence. The burden is always upon the prosecution as I have stated to 
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MU THUS: No objection. (73) 

THE COURT: Received. 

(Defondant 1 * Exhibit* 1 and 2 received in evidence.) 

MU BEBUEFFY: We are though with this witness. 

BED2HECT EXAMIB&IlOy 

BY Ml. THUS: 

Q Sergeant, yon had something there when yon opened the file, what la 
that picture in front of you? 

A This va* a smaller picture that wa a taken in Baltimore. 

Q Was that in the official file of photographs of this defendant? 

A Tee, sir. 

Q That IMS in the Metropolitan Police Department file, also? 

A Xes, sir. / 

Q And was this picture to your knowledge in the file in 1930? 

A Tee, sir, it was taken in 1945. 

Ml. THUS; If the Court please, may I, for a moment, see these (74) 

pictures? 

That is all I have. 

MU BEBUEFFY: You are not going to offer this other picture? 
m. THUS; NO. 

m. BEBUEFFY: That is all we have. Your Honor. 

THE COURT: Vary well. 

*v 

MU BEBUEFFY: May I show Exhibits 1 and 2 to the jury? 

THE COURT: Yes. 

Ml. BEBUEFFY: They are a little danp. 

(Mr. Berueffy passed Defendant’s Exhibits 1 and 2 to the jury.) 

THE COURT: That, of course, is i n trod uc ed to show the picture as of the 
date it ees taken, right? 

MU BEBUEFFY: Yee, sir. 

That is all X have. Your Honor. We rest. 

THUS: The Government rests. 

(Thereupon followed opening and closing argument by counsel, which is not 
made part of this transcript.) 

CHARGE TO THE JURY 

- " THE COURT: Tedlfts ^ Gentlemen of the Jurv: Defendant in thie case. 

« , , . 
Ellsworth P. Taylor,ii* charged 

first of which alleges that on or About July 19, 1950, within tbs District of 


36 


Columbia, Ellsworth P. Taylor entersd the apartment of Georgia K. Broun (74) 
vith intant to steal prop er ty of another. That is known as the crime of (75) 
housebreaking. 

I 

Hie second count alleges on or about July 19, 1950, within the District 
of Coloabla Ellsworth P* Taylor by farce and violence and against resistance 
and by sodden and stealthy seizure and snatching and by patting In fear, stole 


X. Broun, property of Georgia K. Brown of the value of about $300 consisting 
of the following: One watch of the value of $250, one bracelet of the value 
of $25, one pair of earrings of the value of $7 and $18 in money. 

• * . N j 

This crime is known as the crime of robbery. The paper writing that 1 
just read to you, ladlee and gentlemen of the jury, ae you know, is the 


indictment in tbs case and it is not evidence in the 


end is not to be 


considered by you as evidence. It is merely the charges or 


md is i 

allege' 


against the Defendant, each material part of which most be proved by the 

_ 

G o v e r n ment and proved beyond a reasonable doubt. The fact that a men has been 

i 

charged with a crime is not evidence that he coemitted the crime. This de- 

i ■ 

fondant is prssmeed to be inn o cent and that preemption abides with him 

t 

throughout the progres s of the trial until it is overcome by evidence estab¬ 


lishing his guilt bepond a reasonable doubt, 

the burden is always upon the Governme n t in a criminal case 
prove a defendant guilty beyond a reasonable doubt. That doesn't 


(76) 


that 


the Government most prove a defendant guilty beyond all doubt whatsoever or 
prove a defendant guilty to an absolute or mathematical certainty. It merely 

means that the C ove r nuen t most prove a defendant guilty to a moral certainty 

' 

or, as it is stated in law, prove a defendant guilty beyond a re a s onabl e doubt. 

A reasonable doubt, ladies and gentleman of the jury, is a doubt based oi 
reason. It is founded an reason. It Is a doubt for which you may assign a 
reason. It is something of s u bst a nc e as oempar e d with something that is 
shadowy. It is such a doubt as would leave a juror's mind, after a careful 

and: candid investigation of all the facts .add clrcwstances, so undecided 

' 

that he can not say that be has an abiding conviction of the defendant's 
guilt or such a doubt as, in the graver and more iapartant transactions of 


life, would cause an ordinary and prudent person to hesitate a^d pause. A 
reasonable doubt may arise not only from evidence prod u ced, but also frpm lack 
of evidence. The law does not l^oee upon a defendant the duty of producing 

any evidence. The burden is always upon the prosecution ae I have stated to 

! 
i 
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you to prove a defendant guilty beyond a reasonable doubt of ovary (76) 

a esenti a l e le m ent of tl» crime charged and a dafandairt baa the right to raly 
upon tba failura of the prosecution to establish its case beyond a (77) 

reaso n a bl e doubt, la other word*, to aatabllah proof beyond a raaeooaVe 
doubt, the evidence oust be such that you would be willing to aot upon it in 
tba nor# ispartant affairs of your own Ufa for you eaamot convict a de¬ 
fendant on mere suspicion or conjecture* 

If, after an impartial caparison and consideration of all the evidence, 
you can candidly say that you are not satisfied that the defendant is guilty, 
than you have a reasonable doubt and under those circqsetancas it would be 
your duty under the law to return a verdict of not guilty. 

On the other band, if, after such c omp ari son and such consideration of 
all the evidence, you can truthfully say that you have an abiding conviction 
of tbs defendant's guilt such as you would be willing to set upon in the nor# 
weighty and iaportant natters of your own affairs, then you have no reaeomaMa 
doubt and under those circumstances, it would be your duty under the law to 
ret u r n a verdict of guilty. 

If, ipon the whole evidence in the oaee, there is any reaaomble hypothesis 
or theory disclosed cons is ten t with the innocence of the defendant, than you 
must find him not guilty. In other words, ladies and gentleman of the jury, 
if you can reconcile the evidence as you have heard it from the witness 
stand with any reasonable theory consistent with the Defendant's innocence, 
this should he done and in that case your verdict should be not guilty. 

As you know, you are the sole judges of the facts in the case and (78) 
in this respect the Court cannot be of any assistance to you whatsoever. 

It is for you to decide the weight that you will give the evidence ae yen. 
heard it item the witness stand and you should weigh carefully every fact 
and circumstance which has bean submitted to you for your consideration. 

In judging this evidence you must n e c es sar ily evaluate the testimony of 
individual witnesses. Only thus can you determine the truth end as you know. 

It is ths truth that you must seek. Therefore, bring to that task your 
knowledge of human nature, your ability to judge men, their source of 

knowledge, their intelligence, their motives, their intentions, so that you 

f »> 

■ay discern the reel character behind the spoksn word sad measure its weight 
of truth and accuracy. 

In p a ssin g upon the credibility of the witnesses, you have a right to 


(78) 


tli# vltrass was evasive, whether there was a tendency to distort* 

"■ 

whether the witness was f r a n k and candid la his testimony, whether the witness 

I 

was costradletad on material facts, whether the witness had an interest In 
the outcome of the trial, whether the witness impressed you. as ai truth-telling 
individual, whether the witness impressed yon as a parson haring an accurate 
naaory and recollection and yon nay also consider the probability or impro» 
lability of the testimony as told by a particular witness and its harmony or 
incongruity with other testimony in the case that you do find established (79) 


beyond a reasonable doubt* 

i 

Ibis defendant, of course, has an interest In the outcome of tbs trial 
and in considering his testimony and tasting its truth, in weighing its farce. 


ugh* 


which 


'are at liberty 


you nay do so in the light of that interest aa wall as in the 
say bars been shed by ell the other evidence in the case* dive the evidence 

■I 

only the weight to which, in your Jnflpmnt, it is entitled when tested by 
all of these considerations sad in the light of all the otter evidence in 

i 

the case. 

Tba are also instructed, if you believe txm the evidence that any 
witness intentionally t e s t ifi ed falsely conc e rning any material fact about 
which the witness could not reasonably have 

to disregard all the testimony of such witness, or accapt such parte of the 
testimony as you dean worthy of belief. 

Befarence tee been made to circ u ms ta ntial evidence, ladies and gent Imam 
of the Jury, in this case, end the Court can find no circumstantial evidence 
upon which you can rely to reach a Judgment in the 
Court will not instruct you on clTWtentlal evidence. Sitter the defendant 
did it or he did not do it by the testimony of the witnesses who sitter saw 

I 

him or did not see him or xgwn the testimony of the officer who either got 

i 

Ms confession or he did not get his confession. 


Therefore, 


There is also a rule that I should call your attention to end that is 


known as the eteant-witnoss rule. If there was a wi 


( 80 ) 


peculiarly 

available to the United States G o v e rn—nt or to any party, hut in this 
in reference to the production of the eoat, than if that witness is not 
called who knows about where the ooat came from end who had the coat, then of 
course the rule is that that testimony would be unfavorable to the 
Statmeeirts of the defendant if voluntarily made whan they era 
against interest ere admissible In evidence end may be considered by you with 
otter evidence in the 


How Count 1 is a prosecution under the Code of Lews Title 22, 1801 (80) 

of the Code of levs of the District of Columbia which provides that whoever 
shall either in the night at in the daytime, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, shop, stable, or other building 
or any apartment or room, whether at the time occupied or not, with the In* 
tentian of ccosiitting any criminal offense shall suffer s certain punishment. 
That, as you know, as I have told you, is known as the crime of housebreaking. 
You are therefore, instructed if you believe and believe beyond a reasonable 
doubt that on or about July 19, 1950 within the District of Columbia Ellsworth 
P. Taylor entered the apartment of Georgia K. Brown with the intent to steel 
property of another, it is your duty under the lav to return a verdict of 
guilty under count 1 of the indictment. If you have a reaso n a b le doubt about 
it, or you do not believe that he was in the apartment, then of course (81) 
it is your duty under the lew to return a verdict of not guilty under Count 1 
of the indictment. 

Count 2 of the indictment is a prosecution under the Code of Lews for 
the District of Columbia Title 22, Section 2901 Which reads that Whoever by 
force or violence, whether against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, shall take from the person or 
immediate actual possession of another anything of value, is guilty of robbery. 

You ere therefore instructed, ladies and gentleman of the Jury, if you 
believe and believe beyond a reasonable doubt that on or about July 19, 1950 
within the District of Columbia Ellsworth P. Taylor by force and violence, 
whether against resistance or by sudden end stealthy seizure, end snatching 
at by putting in fear, stole and took from the person or lamed late actual 
p o ss e ssio n of Osorgia K* Brown property of Georgia K. Brown, it is your duty 
under the law to return a verdict of guilty under the Second Count of the 
indictment. If you have a reasonable doubt about it or you do not believe 
that ha was in the apartment and took any p rope r ty of Georgia L Brown from 
her or from her immediate actual possession. It would be your duty under the 
lav to return a verdict of not guilty. 

The defence in this oase, ladies end gentlemen of the Jury, is (82) 

alibi, which literally translated means elsewhere. Be says he is not guilty 
of tbs crime because he wasn't there. If the evidence in this case an that 
point is sufficient to create a reasonable doubt in your minds as to 
or not he was there, of course you must acquit the defendant for the burden 



is not upon tbs defendant to prove his alibi beyond a reasonable doubt (82) 
or by a preponderance of tbs evidence, 

There has been introduced in this trial the criminal records of the 

I 

- 

defendant. That dose not mean, ladies and gentlemen of the jury, because 

hr has been convicted of crimes in the past that it follows therefore that he 

. 

is guilty of the crime of which he is charged. It merely goes to the credi¬ 
bility of the witness. The question far you to answer is whether or not you 
would place as much credence in the testimony of a person who has been con¬ 


victed of crime as you would in the testimony of a person who has not bean 


the standpoint 


convicted and whose record is clear, 

. 

How, the issue is very sinple. It is well defined. It is not complicated 

I 

and it is up to you to decide from the evidence that you beard from the 
witness stand alone whether or not the defendant entered the apartment of 
0^ K. Bro-o wit* inf* to st~l «* ^ *. «. in 

there, he robbed Georgia K, Brown of anything of value. If you believe beyond 
a reasonable doubt that he did both these things, it Is your duty to (83) 
return a verdict of guilty under Counts 1 end 2, If you have a reasonable 
doubt about it or you do not believe that he was there or that he wee some 
where else, of course, it is your duty under the lav to return verdicts of 
not guilty under Counts 1 and 2, 

As counsel has told you, this is a serious case both frem 
of the Government and the standpoint of the defendant. You Should,, therefore, 
as I have cautioned you in the past, weigh the evidence very carefully, 
analyse it, sift it, eapsrate the evidence that you believe from the evidanoe 

i 

that you disbelieve, and then apply to it the good sound cona o n sense you 
would in the everyday affairs of your own life. If you do that^ you will 
reach a considered judgment. 

As you know, your verdict must be unani mo u s, ladies and gentlemen of 
the jury. When you reach your jury room, select a foreman and when you r e ach 

* i 

your verdict, please notify the Mumbai. 

| 

Is there anything else, gentlemen? 

IfL BEBDEFFX: Not so far as the Defendant is concerned. 

Ml. TITOS: Nothing from the G o ve r nme nt . 

(The Jury retired et 3:30 p«m. to consider of its verdict.) 

(At 4:55 pja. no verdict having been reached by the Jury, they were (84) 
by the Marshal until 9:30 a.m., Mrch 29, 1956.) 
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THURSDAY, MARCH 29, 1956 

(At 10 to. The Court again convened and the jury 
returning at 11:05 tJk with the following verdict:) 

CURE: Mr. Frrriin, has the jury agraed upon a verdict? 




(34) 


IBB FOREMAN: Ve have, air. 

DEPUTY CURB: What cay you as to the Defendant Ellsworth P. Taylor on 
Count 1 of the indietaant? 

TBS FOREMAN: Ve, the jury, find the Defendant guilty as charged. 

DEPOT? CURE: And on Count 2 of the indictment? 

THE FOREMAN: Guilty as charged. 

DEPUTY CTREE: Mahhert of the jury, your fore man says you find the De¬ 
fendant E11 north P. Taylor guilty as charged in the indietaant. And that is 


(There wee no dissent from the Jury.) 

HU DBttBEFR: May ve have the jury polled? 

(The jury wes then polled by the Deputy Clerk and wee unarrlnowa In the 
above verdict.) 

THE COURT: Refer to the Probation Office far r epor t . 

MU BERUFFI: Your Honor, X do not know whether it Is necessary or (65) 
not, hut X would like the usual five days In order to file s notion for new 


THE COURT: Oh, sure. 

(At 11:10 a*iu the natter was concluded.) 


TOOTED STATES DISTRICT COURT 

I 

FOR THE DISTRICT OF CQLOSIA 
Holding A Criminal Tern 


FILED IN OPEN COURT* 85 ' 

FED 23 1954 

HARRY M. HULL, Clerk 


Criminal No. 182-54 
tend Jury Qrlg* 

Housebreaking (22 D.C.C. 1801) 
Robbery (22 D.C.C. 2901) 

the Grand Jury Chargee: 

Oh or about July 19, 1950 within ths District of Coitabia, Ellsworth P. 

Taylor entered the apartment of Georgia X. Broun with intent to steel p roperty 

* ' ■. ^ 

of another. 


xne unrsea s>xavee or junsnca 


Ellsworth P. Taylor 
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SECOND COUNT: 


(86) 


On or about July 19, 1950 vitMn the District of Colombia, Ellsworth P 

Taylor, by fores and violence and against resistance and by sudden and 

seizure and snatching and by potting in fear, stole and took from the person 

and from the iaMdlate actual possession of Georgia L Brown, property of 

Georgia K. Brown of the value of about $300.00, consisting of the following: 

one watch of the value of $250.00, one bracelet of the value of $25.00, one 

pair of earrings of ths value of $7.00, and $18.00 in money. 

/a/ Iso Ju Bover 

Attorney of the Halted States in 


A TRUE BILL: 

/a/ Edward H. Corea 


and for the 


District 


of Coliahia 


(87) 


FEB 6 1956 
HARE? M. HULL, Clad: 

PETITIOM FOB MBIT Of 
rawms cm pqs AD pen Rw y nagi n 

The United States of Anarlca by its attorney, the ttrltsd States Attarxmy 
in and for the District of CoTnshla, repectfully shows the Court that: 

1. On, to wit, February 23, 1954, the defendant, Ellsworth P. Taylor, 
as a defendant in an indictment filed in this Court, Criminal Case 


Bo. 182-54, in which the said defendant was charged with the of f c 
breaking and robbery in violation of Title 22, District of Columbia Cods, 
Sections 1801 and 2901; 

3. That said ImtTntmait is still pending against the defendant Ellsworth 
P. TSylar sad that the defendant has not been tried xgwn said indictment; 

4. That on or about February 27, 1951, the said Ellsworth P. Taylor was 
sentenced by General Sessions Judge Schuraan, Bsw York County, to a tan of 

. . I 

iaprison—at of five years to seven years and six months for the c rim e of 

i 

Burglary, third degree; 

5. That the said Ellsworth P. Taylor is now a prisoner in ths c u st o dy of 


J. Vernal Jackson, Harden of Clinton Prison at 


in the State of 


to J. Vernal Jackson, 


a writ of 
of Clinton 
of said 


ths Stats of 


at Damamara, in 
P. Taylor into 

of either the Cfaited States Itoshal for ths District of Callable or the (*8) 
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Halted States Mughal tar the northern District of New lark for reton (38) 
to this district to soever the indicteent pendinf against bin end for trial 


Let the writ of habeas co rp us 
ad proaegoendas issue as ordered 
this 6th day of February. 1956 

/a/ Bolitba J. Lews 
JUDOS 


/a/ Leo A. Bow _ 

ISO A. DOVER 
United States Attorney 

/a/ Harold H. Titos, J!r. 

mboh> h. tire, at._ 

Assistant United States Attorney 


"Cl »•. .« 


* Qf the mn-ftn grifR 


(91) 


to J. Vernal Jackson, Warden, Clinton Prison, Dammars, Hsv York, 

r • 

Carlton O. Beall, United States Murahal in and for the District of Columbia, 
Washington, D. C., and J. Bradbury Gernsn, Jr., United States Marshal for the 


too era hereby ccnwanrt s d to produce the body of Kllswarth P. Taylor 
by you iagrtaonsd and detained under the nans of Ellsworth P. Taylor, as it 
is said, to either the United States Marshal in and for the District of 
Colmfcia or the United States Itoshal in and for the Northern District of 
New lark, or one of their deputies, as that he aey forthwith produce the said 
Ellsworth P. Taylor under safe end a s su re conduct before this Court within the 
District of Madis, that the said Ellsworth P. Taylor nay be tried under the 


of such proceeding, be re t u rned by either the United States Marshal in and for 

the District of Columbia or the United States Marshal In end for the Northern 

,v • . * . . 

District of New Xork or one of their deputies to the custody iron whence ha 
erne, end here than end there this writ. 

. i 

VXHBSS tbs Honorable Chief Judge 
! of said Court the 6th day of 

JMSEBBBfr 29S6 

HiBRI M. HULL, Clerk 

By: /a/John B. Hess 
Dapety Clerk 
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FEB 17 1956 
HAHBT M. HULL, Clerk 


PLEA OF DEFENDANT 


Ob tills 17th day of Febr uar y, 1956, the defendant Ellsworth P* Taylor, 

I 

appearing in proper person and requesting the Court to appoint counsel 
which is so ordered, Being arraigned in open Court upon the indictaant, 

the substance of the charge being stated to him, pleads EOT GdLTT thereto* 

_ I 

The defendant is remanded to the District of Coluabia Jail. 

By direction of 


r v 1 ^ J•«; - -i 1 


United States Attorney 


Assistant Doited States Attorney 


Criminal Court zf Three 



No. 182-54 


Bobbery 
















that la his or bar verdict and each and «vny 


thereof says that (96. 


tha defendant la guilty as indicted. 

Iba cast is referred to tha Probation Officer of tha Court and tha 

defe n da nt is r—and ad to tha District of Colunbla Jail. 

by direction. of 

Eduard H. Curran 
Praaidlng Judga 
Criminal Court #4 

PILED (97 

APR 3 1956 

. BABE? M. BOLL, Clark 

' MOTION FOB NEB TRIAL 

Co — a now tha dafandant above-n—ad, by his counsel, and aovoc that tha 
Court enter an order granting Ida a new trial in tha above entitled cause,. 


1. Tha trial in this cause was conducted in violation of defendant’s 
right g ua ra n teed by the Sixth J—ad—at to the Constitution of the Halted 
States to a sp eedy trial, in that tha indict—at herein was returned February 
16, 1954, and trial was not begun until Much 28, 1956, and no Just can— nor 
can— attributable to the defendant for such daisy was shown to exist. 

2. The Court erred in overruling defendant’s notion for a directed verdict 
of acquit t al —de at the do— of the prosecution *s ca—, for the r e — on that 
the indict—nt was not returned within three years following the date of tha 
offenses upon which the prosecution relied, end no tolling of the statute of 
lisltations was 

3. Thara is no sufficient evidence to sustain tha verdict. Tha— was no 
evidence to connect tha dafandant with tha offenses charged, save for an un¬ 
corroborated oral confession allegedly —de to Sergeant Frank E. Wright of 
tha Metropolitan Polios Pap er hu n t, which Co nf es si on was wholly uncorroborated 
bar any independent evidence. 

.4. The Court erred In overruling defendant’s notion for a dir—tad 
verdict of acquittal for tha r a sa o n that tha prosecution foiled to (98) 

i n trodu ce any eviden— other than tha uncorroborated a 11 edge oral confes si on 
tending to oomset dafandant with tha —1—Inn of tha off ana— charged, or 
either of than. 

/•/ c. w. mat_ 

Attorney for Dafandant 
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A» 13 1956 
HAHHT M* BOLL, Clark 

' • . ’ • ' i 

On this 13th day of April, 1956 cot tha attorney for tha fowramaant and 

. | 

tha dafandant a ppeared in parson and 1 by c o unsel, Carl V* Berueffy, Esquire. 
It la Adjudged that tha dafandant baa baan eonvietad upon Ms plan of 2 


not guilty and a verdict of guilty of tha off anas of 


and tha court having asked tha dafandant whether ha haa anything to say why 

i 

jnrigsent should not ba pronounced, and no an f fic ia nt cause to tha co n tr a ry 


haing abeam or app e arin g to tha Court, 

It Is Adjudged that tha dafandant Is guilty as charged and convicted* 

It la Adjudged that tha dafandant is hereby ccsnritted to tha custody of 
tha Attarnay General or his authorised rep r e s e nt ative for inprlsorasnt for 
a period of 4 .[ 

three (3) years to Mina (9) years* 


WU/UW&Utttff/ 

It Is ordered that tha dark deliver a certified copy of tbe jodgnsnt 
Dcesdtmnt to the Qoitad States Herbal or other quell fled officer and 
that tha copy se rve as tha ccsnitsant of the defendant* 


United States District Judge 

i . . ■ 

> I (100) 


APB. 13 3956 

I 

HAHHT M. HULL, Clark 

On this 13th day of April, 1956, cane tha attorney of tha United States; 
tha dafandant in proper person and by his at t orney, Carl V* Berueffy, Esquire; 
where u pon the defendant's notion for a new trial, cosing on to ba h e ard , after 
argument by counsel, is by tha Court, denied. 


Tha dafandant is 


to tha District of Coluehla Jail. 




D. C. Jail, 200 19th St., S. E., Vaihlngton, D. C 


*a attarnay: Carl V. Baruaffy, Esq., 636 Wyatt 
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- QUESTIONS PRESENTED 
The questions presented are 

(1) Whether the failure of the government to bring a defendant 

to trial for more than two years after the return of the indictment 

\ * • *■ - 

—the only reason for such delay being the defendant's confinement 

’ , • i ► 

# ' 

in a state prison—violates the constitutional guarantee of a speedy 

■* * * ’ * , • 

#, • ’ - ' ' 

trial and entitles the defendant to dismissal under Rule 48(b) of the 
Federal Rules of Criminal Procedure. 

(2) Whether the mere absence of the defendant from the District 

, * * • > 

of Columbia* his whereabouts within the territorial limits of the 
United States being known to the prosecuting authorities* is suf- 

*. " ^ „ , t. 

ficient to make defendant a fugitive from justice, on the ground 

. t * * 

of his absence from the jurisdiction* in the light of Rule 4(c)(2) 

of the Federal Rules of Criminal Procedure. 

* * « 

(3) Whether, in a case in which the only evidence connecting 

defendant to the offenses charged is a police officer's testimony 

'*** -•» * * * * 

* 

•* ■ ^ 

that* four years prior to the trial, the defendant refused to make 

i* * * 0 , 

a written statement but made an oral confession to the police offi¬ 
cer alone of which the police officer admittedly made no contem¬ 
poraneous notes* and the defendant denies making such confession* 

. 

» * • 

the police officer's testimony* unsupported by any independent evi¬ 
dence of its trustworthiness* is sufficient to warrant the submission 
of the case to the jury. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

NO. 13,306 
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ELLSWORTH P. TAYLOR, 

• ■ - _ i 

Appellant, 

* v. 

THE UNITED STATES OF AMERICA, 

Appellee. 

BRIEF FOR APPELLANT j 

Jurisdictional Statement 


This is an appeal from a final judgment, entered April 13, 
1956, [j.App., p. 47] by the United States District Court for the 




District of Columbia convicting appellant of the offenses |of house¬ 
breaking and robbery [J. App., p. 4 2,43]. Notice of appeal was 
filed April 20, 1956 [J.App., p. 48], Jurisdiction of the trial court 

I. 

» i 

was founded upon $301, Title 11, District of Columbia Code (1951 


Edition). Jurisdiction to review the judgment is granted to this 
Court by $1291, Title 28, United States Code. 

f' 

Statement of the Case 


The indictment in this case was filed February 23, 1954 [J.App., 

p. 42]. It charged that on July 19, 1950, Ellsworth P. Taylor en6sm/ 

• « " 

* * . / # % I 

the apartment of Georgia K. Brown in the District of Columbia with 
intent to steal [J. App., p. 42] and, in the second count, that on the 




* r 


v ■ 


same day, **by force and violence and against resistance and by 

* * . 

sadden and stealthy seizure and snatching and by putting in fear, ” 

* * 
he stole certain described property having a total value of about 

$300. 00 [J.App., p. 43], 

i . * . ' , 

On petition of the government, filed February 6, 1956, [J.App., 
p. 43], a~ writ of habeas corpus ad prosequendum was issued by the 

United States District Court for the District of Columbia [J.App., 

* *. ' ' ~'J v : • ' 

• ^ t 7 s 

p. 44]. The defendant was arraigned February 17, 1956, and 

. . • - • / 1 • ’ ^ fcV • 

pleaded not guilty. [J.App.yp. 45]. _ f 

, * ■* V j, 

The trial began on March 28, 1956 [J.App. / p. 1], At the trial, 

* . * • 

three witnesses testified for the government, and defendant test!-- 

• * * • *, 

fled in his own behalf. The government witnesses were Georgia: 

K. Brown, the victim, Beulah M. Parker, and Frank E. Wright, 

. t * * HJ 

a police officer. 

Mrs. Brown testified that she lived at 4115 Wisconsin Avenue, 

* * V”, . r . 

N.W. # in the District of Columbia [J.App., p.4]. On July 19, 1958,„ 

* j ■» • * 

, ’ 4 * y t ^ 

she left her apartment and went shopping between half past ten and 

■ • *■ » • ' 

' ' ' ^ ^ j t m A 

eleven o'clock. She was in the store about a half an hour or three 

r / ' , ■ ■ ’ 

* • % . \ * , * 

quarters of'an hour [J.App., p.4]. When she returned to the apart- 

1* * | m. ' ^ 4 <• * 

‘ f - 4 • *■ 

~ ment, she noticed that the door to the bedroom was ajar and that 

/ 1 *■ » * 

' • . . ■* w •. * rt ' , 

. the bottom drawer of the bureau was open [J.App., p. 5]. 

r ‘ * 

* r *" ^ 

She went into the bedroom and behind the door was the man who 

• . * 
i * v • , 

had entered the apartment. This man grabbed her throat and said 
he would kill her if she screamed. The intruder threw her on the 

.., ■ ^ i *. <<» 

bed and tied her up with belts he had taken from dresses in the clos- 

... „ ‘ • • '■ '.y' 

* . * - 4 *■ i , J » * , 

)tt [J.App., p. 5], He then proceeded to search the room, a proced- 

* i ' / . V, 

. * • ♦ *» • 

. ure interrupted several times when he ungagged Mrs., Brown to ask 

^ V / i t ^ , 

*- *r- > t C ? 'V_1 
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> 4 ~ 


I 


where she kept her money. [J. App., p. 5] During the search of 

ft 

the room, the intruder ungagged Mrs. Brown to ask what he looked 
like, and what kind of clothes he was wearing. She replied that she 
did not know [J. App., p. 6]. After this, the intruder leflj, and Mrs. 


Brown managed to free herself. She found that she had been locked 
in the room, so she went to the window and waited for some one to 
pass [J. App., p. 6], ' She finally attracted the attention of Beulah 
Parker, an elevator operator in the building [J.App., p. 6]. 

As to the identification of the intruder, Mrs. Brown testified: 

i 

. Q. Were you able or are you now able to identify the man 
who was in your apartment who gagged you and bound 
you? 

* 

A. I would not know that because I saw him only for the 
very few moments that he was in, that he had me by 
my throat. He threatened to kill me then. 

* * '» v 

Q. Do you remember anything about this man that you can 
tell us? 


A.' The only thing I remember about him he was, oh, he 
was not very tall. I should say he was about five feet 
six inches and he had a small moustache, that I remem- 
. ber. He was rather light. 

* * * 

* 

THE COURT: Are you sure he was 

A. He wasn't dark, what I would call dark. I would say he 
was a mullato, I would say. 

—J.App., pp. 6, 7 

On cross-examination, Mrs. Brown testified: 

Q. So he was right in front of you and close enough to hold 
you by your throat? 

A. Yes; 

Q. And your impression is that he was a light-skinned col¬ 
ored man? , I 

i 

1 . 

A. Well, he wasn't what I'd call a black skin, hie was rather 
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a light skin. But definitely a colored man, 

Q. But you .have no idea of what kind of clothes he was wear¬ 
ing? 

» 

'* A. Oh, no, I haven’t any idea of what clothes that I was 
wearing. 

. THE COURT: What was he wearing? 

* % 

THE - WITNESS: Oh, the clothes he was wearing. No, I 
haven't any idea the clothes he was wearing because I 
remember he had on a straw hat and I remember he had 
on white'shoes and that-is all I remember because I 
. saw him just for a Very few moments,, just-long enough 

for him to threaten to. kill-me and throw-me.on iny bed. 

.... • * • ' / - 

• , 

—J. App., p. 9 

» , 

» 

Mrs. Brown further testified that she was never asked to try to iden- 

. . . - '• v ‘ . 

tify any one in connection with the offenses, and that she could not 
identify the defendant [J. App., p. 10]., 

- Beulah M. Parker, a government witness, testified that she 

lives at 1839 Providence Street, N. E., and is employed as an ele- 

• »• ' 1 ... •. > - r* \'. 

• * V 

vator operator at the Devonshire Courts, 4115 Wisconsin Avenue, 

N. W. [J.App., p. 12]. She was employed there on July 19, 1950. 

- ; s ; 

• I * • . , 

’ 0 » 

On that morning, a man came from the laundry room in the base- 

* / 

ment of the building and entered the elevator. He got on the eleva- ‘ 

tor, but did not say anything, so she asked what floor he "wanted, and 

• ♦ • 

• • i 

he asked for the lobby; She Carried him to the first floor [J. App., 
p. 13]. She fixed the time of this occurrence as three minutes be¬ 
fore twelve [J.App., p. 13], She had not seen this man before. She 

carried him to the lobby, and just as the elevator door was closing, 

' . 

• • 

he turned to the right. She then called to his attention the fact that 

• # , * . * 

• , ' v 
• • i • 

he was going the wrong way, so he turned and walked toward the 
lobby [J. App., p. 14]. She then identified the defendant as the man 
she had feeen more than five and a half years before [J.App., p. 15]. 
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Miss Parker then testified that she saw Mrs. Brown, 


who was 


at the window of her apartment on the second floor. Miss Parker 
was called [J. App., p. 14] as she was going down to the drugstore 
to get her lunch. She heard some one calling and looked from win¬ 
dow to window and finally saw something white hanging from Mrs. 
Brown's arm in front of the window [J.App., p. 15]. Mrs. Brown 

then told Miss Parker of the robbery. Help was summoned, and 

I 

Mrs. Brown was freed from the room. It was about ten rininutes 
after twelve when Mrs. Brown called to Miss Parker from the 
window [J.App., p. 15], 


On cross- examination, the witness testified that there was 

I 

nothing to attract her attention to the man who came from the laun¬ 
dry room [J.App., p. 17], and did not ask him what he was doing 

i 

there [J.App., p. 17]. It was not unusual for some one to come from 
the laundry room, because the apartment had advertised for a hall- 
man, and the witness "just thought he was late earning for the job 

i 

or something like that. " [J.App., p. 17], An applicant would see 

% 

the manager and it would be perfectly normal for an applicant for 

| 

work to be where this man was [J.App., p. 17]. The witness never 
saw the defendant until she saw him in court [J. App., p. 18]. She 
- testified that she saw him walking through the South Puilding at a 
distance of approximately that represented by the combined length 

i 

of the court-room and the width of the court-house corridor [J.App., 

j 

p. 19] at about twelve thirty the same day [J.App., p. 20]. j 

. 

On July 19, 1950, the witness saw a police picture of [Taylor 
[J.App., p. 19]. 

She testified she was positive of the identification because 


A. Well, it is one thing, I notice it now, it was something 
about his face that I just couldn't forget. He just had 
“ a face, you know, there are some people you just re— 
member their face and he had one that J could remem* 
ber, and with this birthmark or something up there, 

I guess that is what it was. 

THE COURT: You say he has got a birth mark or something? 

THE WITNESS: Something. But it was just something about 

* his face that I can remember. 

* ■ ' * * 

—J.App., p. 20 

The man in the elevator was wearing a dark blue suit, and had 

.* • ■v* ... 

a straw hat [J.App., p. 22]. The witness did not know what kind of 

' i \ . 

J, ’ , , . J’ 

shoes he was wearing [J.App., p.23]. She further testified: 

t • "* , 

Q. Now, you are absolutely positive that when you saw 
this man, he had some kind of a mark here on his 
forehead? . 

A. Yes, sir, I remember that. 

Q* You couldn't possibly be mistaken about that? 

1 : -•••• •** : 

A. I don't think so. ’> 

•t • v - ■ m * ' 

. . * “ • , k ' • - 

Q. All right. Now> did that show in the picture that you 

looked at on the 19th of July? '. 

1 ■ . # * 

r ... 

A. No, sir. 

Q. It didn't show in that picture? 

* A. I don't remember seeing that. . 

The third witness for the government was Frank E. Wright, a 

detective sergeant for the Metropolitan Police, who testified as fol¬ 
lows: [J.App., p,24] N 

Q. Now specifically directing your attention to the defend¬ 
ant in this case. Sergeant Wright, to the Defendant 
Ellsworth P. Taylor seated behind me, did there come 
an occasion when you talked to him concerning the com¬ 
plaints of a Georgia K. Brown, Mrs. Brown? 

A. There did. 
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Q» Would you tell us the date on -which you talked to Mm ? 


j : ‘*\\ 


A. I talked to the defendant on April 11, 1951* 

Q. And on that occasion did you question him c o n cerni ng 


A. I did, sir. 

Q* Relating to an entering of her apartment on J 

u<* t * * 

A. Yes, sir. • 


1 

aly 18 . 


1950? 


Q* What, if anything, did the Defendant say with regard to 
that date and the apartment of Mrs. Brown? 

- * * * * v . ... «■ . P 

A. He stated that on that date he had e nte re d the apartm ent 
. .. which was located 4115 Wisconsin Avenue by jimmying 
the lock on the front door and that while he was in pro¬ 
cess of ransacking the apartment, an elderly white ' 
woman entered the apartment. And he stated that he ~' 
. placed her on the bed and tied her with clothing that 
? ; was in the apartment and continued then ransacking , 

the apartment and left. And he said that be threw the 
’ jewelry away as he was leaving the premises* He asked 
me then as to her condition. I told him it was good. 

7 ' ■ ‘j _ 'v . ; .. , 

Q. He asked you as to her condition? 

r . ' , . . i .a ; i < * , t 4 ‘ “* ** . ' 

A* As to her condition, yes, and I told him it was good, mad 
he said he was very sor r y that he had to tie her and so 
forth but he was afraid she might give an ala^m* 


< i v> j,* , 


Wright whs alone when he talked to the defendant and did not 

■ ., ■ ; - ' ■ . J '' • ' 

. * , . . • " » -I w 

obtain a written statement, and kept no notes concerning the inter— 

• 1 ^ _ v. •' 

- . ■■ ■ • r \ ' 

view [ J. App., p. 25]. The police officer asked for a written state- 




meat, but Taylor refused to give him one. [J. App*, p* 25] 

The record of the Metropolitan Police Department shows that 

*• • i 

- .. . - I ' 

in November, 1950, Taylor was sentenced to serve five to seven 

; r % * % f * *■ * 

’ ' * . - . t | 

and a half years in Sing Sing Prison in New York [J.App.* p. 25] . : 

• 1 ' • ■ • ■. • " t' 

In his own behalf, Taylor testified as to his early life [J. App.» 

. "' " . * • , i 

pp. 27, 26] and as to his prior criminal record [J. App., p* 28]. 


He testified that Officer Wright came to see him, in 


Sing Sing 


Prison, and that he had no independent recollection of the date [J. 



App., p.28]. 

Taylor related the conversation with Wright as follows: 

As 1 recall. Officer Wright came in and said that a 
warrant had been taken out for me for housebreaking 
and robbery. Who the people was that was involved in 
the case wasn't mentioned to me whatever. He said 
that some old lady had been tied up and robbed and was 
I willing to make a statement. I told him I didn't do it. 
He says, "Oh, yes, you did it and the D.A- wants a < . 

statement, a signed confession." , 

, . . • *.* ^ 

' y 

And 1 told him that so far as I was concerned, I didn't - 
know anything about it and I wasn't going to sign acon- 
fession or a statement. So then he asked me did I know 
anybody else in Washington that was breaking into houses 
or robbing or using dop or that sort, and 1 told him I 
didn't know anybody. .• 

‘ * . * 

Q. And you did refuse to sign any written statement for 
Officer Wright? 

A. I did. 

/ * 
i 

* . —J. App., p. 29 

Taylor further testified that he did not know specifically where 

* ’ * *■ ' 

he was on July 19, I960, but was in Washington [J. App., p. 29]. Un- 

, *• • • * 

til he saw her at the trial, he had no recollection of seeing Mrs. 

Brown [J. App., p.2 9]. 

j - * » . * ‘ 

• • 

"He was not employed during the month of July, 1950, and went 

: * • *» • 

* to countless places seeking work. He traveled over half of Washing- 

*■ * * * i 

m- +, • . . * 

ton and could not recall all the places that he went to seeking work 

{J.App., p. 29]. He testified that he did not enter Mrs. Brown's 

“* * ' » 0 
apartment on the day charged, and that he had never entered an 

apartment in the District of Columbia for the purpose of robbery. 

rj.App., p. si]. 

The mark to which the witness Parker referred was acquired 

in Sing Sing, Prison [J.App.,. p. 30]. 

* * 

The government cross-examined Taylor extensively as to his 
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criminal record [J.App., p.31] and as to the fact that at the time, 

i 

he was staying with a girl who paid his rent [J.App., p. 33]. Tay- 

i 

lor testified that he did not know whether he had gone to the Devon¬ 
shire to look for work [J.App., p.33]. 


Sergeant Wright, recalled as a witness by the defendant, iden¬ 
tified Defendant's Exhibits 1 and 2 as pictures of the defendant in 

I ■ 

the possession of the police department at the time Miss Parker is 
said to have identified Taylor from police pictures [J.App., p. 36]. 


Statutes involved 


Title 22, District of Columbia Code (1951 Edition), $1801 


break and 


Whoever shall, either in the night or in the daytime, 
enter, or enter without breaking, any dwelling, bankl store, 
warehouse, shop, stable, or other building, or any apartment 
or room, whether at the time occupied or not, or any steam- 
. boat, canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods or chat- 


with in- 


t els are deposited and kept for the purpose of trade, 
tent to break and carry away any part thereof or any fixture or 
other thing attached to or connected with the same, or to com¬ 
mit any criminal offense, shall be imprisoned for not more than 
fifteen years. 


Title 22, District of Columbia Code (1951 Edition), $2901: 

Whoever by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching, or by putting in 
fear, shall take from the person or immediate actual posses¬ 
sion of another anything of value, is guilty of robbery, and 
any person convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 


Title 18, United States Code, $3282: 


Except as otherwise expressly provided by law, no person shall 
be prosecuted, tried, or punished for any offense, not capital, 
unless the indictment is found or the information is instituted 
within three years next after such offense shall have been com¬ 
mitted. 


Title 18, United States Code, §3290: 

' • J 

No statute of limitations shall extend to any person fleeing from 

justice. 
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S tatement of Points 


' ‘ 1. The defendant was entitled to a directed verdict of acquit¬ 
tal .because the indictment on February 23, 1954, and the trial on 
March 28, 1956, for offenses allegedly committed on July 19, 1950, 

v * . \ 

denied him the right to a speedy trial guaranteed by the Sixh Amend- 

* f 4 ' . 

*. " * \ * '• * 

w ment to the Constitution of the United States. 

: 2. The Court below should have granted the defendant's motion 

» - - • - ■ / 

, . , . * . * . . % . +• 

' to dismiss the indictment because it was not found within three years 

next, after the commission of the offense. ■ 

•; - 1 *: •'« ■ r, • " r. ^ V . s ' 

■v T '!*. 3. The Court should have directed a verdict of acquittal be- 
cause the only evidence connecting the defendant with the alleged 

offenses was the disputed confession allegedly made to Detective 

• * . • - 

, Wright, and there was no independent evidence which can be said 

* **•-►*', . 1 ^ * • • 

to demonstrate the tr us tw o rthiness of the confession, if it was made. 


Summary of Argument 

. Any .defendant is entitled, under the provisions of the Sixth 
v • ^ ; . \ 

Amendment to the Constitution of the United States, to a speedy 

trial, which can be defined as a trial as soon after the indictment 

as the prosecution can, with reasonable diligence, prepare for it. 

• V 

The delay for over two years following the indictment was an un- 

• - . , ■ i 

reasonable delay, and the only excuse offered by the government 

• • • *» 

tor its failure to respect the defendant's constitutional rights was 

. the defendant's imprisonment. However, he was at all times with- 

* ► . , 

in the jurisdiction of the court, subject to its process, and could 

r "* 

have been brought to trial. The failure of the government to pro- 
ceed diligently entitled the defendant to a judgment of acquittal. 
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I 


The indictment in this case was cot returned within 


the three 


year statute of limitations. The prosecution failed to show either 
that the defendant concealed himself to avoid prosecution or that 

. I 

he was without the jurisdiction of the court. For that reason, the 

exception to the operation of the statute set forth in 18 United States 

. 

Code, §3290 does not apply to this case. In view of the extension 

of the effectiveness of the court's process throughout the entire 

United States, the reason for the rule in McGowen v. United States, 

— ■ " !■ ■ " ■■■ 1 — ■ 

7QApp.D.C. 268, 105 F2d 791, 124A.L.R. 1047, has failed a: 
contrary rule should be announced. 


and a 


Under the rule established by the Supreme Court of the United 
States in Opper v. United States, 348 U.S. 84, 99L.Ed. 101, 75 
S. Ct. 158, an alleged confession is insufficient to sustain a convic¬ 
tion unless there is some independent evidence which tends to sus¬ 
tain the trustworthiness of the confession. There was no such evi- 
* 

dence in this case. On the contrary, the government's own evidence 
cast doubt upon the reliability of the alleged confession, and the 

court below should have directed a verdict of acquittal because the 

. I 

evidence was insufficient to support the verdict of the jujry. 

* * 

ARGUMENT 

L The defendant was entitled to a directed verdict of acquittal be¬ 
cause the indictment on February 23, 1954, and the trial on 
March 28, 1956, for offenses allegedly committed on! July 19. 


1950,. denied him the right to a speedy trial guaranteed by the 
Sixth Amendment to the Constitution of the United States. 


The Sixth Amendment to the Constitution of the United States pro- 

I 

vides, 'In all criminal prosecutions, the accused shall enjoy the right 


to a speedy and public trial. . . " In order effectively to 


secure this 


-11- 



















fundamental right,: Rule 48(b) of the Federal Rules of Criminal Pro¬ 
cedure provides: 

• & 

• » . i 

* If there is unnecessary delay in presenting the charge to a 
grand jury or in filing an information against a defendant 
who has been held to answer to the district court, or if 
there is unnecessary delay in bringing a defendant to trial, 
the court may dismiss the indictment^ information, or com- 
plaint. [Emphasis supplied] 

The speedy trial guaranteed by the Constitution means M a trial 

- * » 

as soon after indictment as the prosecution can, with reasonable dil¬ 
igence, prepare for it, without needless, vexatious, or oppressive 
delay, having in view, however, its regulation and conduct by fixed 
rules of law, and any delay created by the application of which rules 
does not in legal contemplation work prejudice to the constitutional 
rights of the accused. w Arrowsmith v. State, 131 Term. 480, 175 
S.W. 545, LBA 1915 E, 363, 368. 

In the present case, it is obvious that the trial was not had as 

4 i , * , 

soon after, the indictment as the prosecution could, with reasonable 
diligence, prepare for trial. All of the evidence presented by the 
government was in its possession as early as April 11, 1951, when 

.r * * 

Detective Wright says he obtained the confession from Taylor [J.App, 

p. 24 ]. As a matter of fact, the government's attorney conceded that 

- , ‘ ■ \. 

there was no reason for the delay. In his argument to the Court, he 
said: ; 

THE COURT: That would not prevent them from returning 
the indictment and filing the writ of habeas corpus. 

MR. TITUS: Exactly, and it would be done now. I don't 
know why it wasn't done then, sir. 

The only effort on the part of the government to excuse the de¬ 
lay in bringing the defendant to trial was its showing that the defend¬ 
ant was confined in the New York prison. Both reason and authority 



) 


support the conclusion that Taylor’s incarceration is no excuse for 
denying him his constitutional right to a speedy trial. Frankel v. 
Woodrough, 7 F2d 796 (CCA 8, 1925); United States ex rel. Whit- 

—* p — 1 ■■■ 

’ 1 

aker v. Henning, 15 F2d 760 (CCA 9, 1926); McCarthy v. United 
States District Court, 19 F2d 462 (CCA 8, 1927), United States ex 
rel. Coleman v . Cox, 47 F2d 968 (CCA 5, 1931). 

The reasons for holding that imprisonment does not deprive 

the accused of his right to a speedy trial are cogently set forth in 

' 

State v. Keefe, 17 Wyo. 227, 98 P. 122, 171 Ann.Cas. 161, 22 LRA 
(NS) 896, 905, 906: 

* I 

The right to a speedy trial is granted by the Constitution to 
every accused. A convict is not excepted. He is not only 
amenable to law, but is under its protection as well. No 
reason is perceived for depriving him of the right granted 
generally to accused persons, 7 and thus in effect inflict 
upon him an additional punishment for the offense of which 
he has been convicted. 

. 

♦ * * |; 

Moreover, a long delay may result in the loss of witnesses 
for the accused as well as the state, and the importance of 
this consideration is not lessened by the fact that the defend¬ 
ant is serving a sentence in the penitentiary for another 
crime. 

* • s 

The injury to the defendant is illustrated by hie present case. 

I, 

After five years in a distant prison, he was brought blade to the Dis- 

* . ; * i 

trict of Columbia to face an ancient charge. He had lost contact 

with his friends; his memory had faded. His cause was hopeless, 

4 

i 

because the delay had deprived him of all opportunity to call'wit— 

■i 

nesses to establish his innocence. Under the constitution, the gov¬ 
ernment had an obligation to prevent that unfairness. 

The government may seek to avoid the force of this argument 
by .relying on the fact that the defendant was imprisoned by the State 
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of New York. Some state court cases, of which Ex parte Schectel, 
103 Colo, 77, 82 P2d 762, 118 ALR 1032, is an example, have held 

* - i 

that imprisonment in a federal penitentiary will excuse the state 
authorities from the requirement that the accused be given a speedy 
trial, even though imprisoned. The reason advanced for such hold¬ 
ings is that the surrender of the prisoner is wholly discretionary 

, with the Federal authorities and cannot be obtained as a matter of 

- <. » 

right by the State authorities. Even if this reasoning is valid in 

r 

the situation of a State's demand for a federal prisoner, the con- 
verse is not true, as is demonstrated by the record in this very 

• ‘t . * 

case. 

i •* 

The court below demanded the production of Taylor before it 

by means of a writ of habeas corpus ^d prosequendum directed to 

. , - . - . ■' „ 

the state official who had Taylor in custody, the warden of Clinton 

^ /. v ■ 

Prison, Daimemora, New York [J.App., p.44], who surrendered 

_ . ' . ' * < 

Taylor in obedience to the writ, even though the right of the State 

• - * , , . 

. ■ - - * , , ! ■ k 

of New York to Taylor’s custody continued because he had served 

■V. - ’ ' 1 . ' .w 

only a fraction over five years of the sentence of seven and a half 

years imposed on him. The prosecution made no attempt to show - 

. . # 

that the writ would not have been obeyed had it been issued and 

i * 

served at a time when the defendant might have been able to pre— 
pare his defense to the indictment. 

By waiting five and a half years after the commission of the of¬ 
fense and two years after the return of the indictment, during prac¬ 
tically all of which time the defendant was imprisoned, the govern¬ 
ment made certain Taylor's inability to produce any adequate de¬ 
fense. But at the same time, the government assuredly violated 


4 . 
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the constitutional guarantee of a speedy trial, and must suffer the 

i 

consequences of that violation, the dismissal of the prosecution. 


2. The Court below should have granted the defendants jmotion to 
dismiss the indictment because it was not found within three 
years next after the commission of the offense . ! 

It is undisputed in this case that the offense occurred, if at 

all, on July 19, 1950, and that the indictment was not returned un- 

i 

, i 

til February 23, 1954, three years, seven months, and jfour days 
after the offense. The prosecution was therefore clearly prohibited 
by Title 18, United States Code, §3282, unless the case comes with¬ 
in the exception of Title 18, United States Code, §3290, because 
Taylor was a ’’fugitive from justice”. 

The assertion that Taylor was a fugitive from justice must 
stand or fall on the naked assertion that he was because he was 

not in the District of Columbia. The record is absolutely barren 

r 

of any evidence that would support a finding that he concealed him- 
self to avoid prosecution, or how he came to be outside of the Dis¬ 
trict. For all that the record shows, he might very well have been 

» 

. ‘ I 

taken to New York against his will to stand trial for thel offense of 

' •• I' 

which he was convicted there. 

As a matter of fact, it is impossible to say that a person who 
is confined in prison and serving a sentence is a fugitive from jus¬ 
tice. On the contrary, he is, albeit involuntarily, complying with 

the demands of justice. The artificial miles which have developed 

* 

* . ' 1 , 

by reason of the practical demands imposed by the Constitutional 

*- I 

I 

requirement for the return of fugitives from one state to another 

I 

are fully justified by those practical necessities, but tHa.t should in 

i 

no event warrant failure to recognize their artificiality or limits. 
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The law has recognized that a man may be a fugitive from jus- 

* * 

tice for either of two reasons: (J) because he has concealed himself 
from the authorities in order to avoid prosecution; FerebeV v. Swope, 
295 F. 850 (CCA 4, 1924), Forthoffer v. Swope. 103 F2d 707 (CCA 
9, 1939); or (2) "simply that having within a state committed that 
which by its laws constitutes a crime, when he is sought to be sub¬ 
jected to its criminal process to answer for his offence, he has left 
its jurisdiction, and is found within the territory of another." Apple- 
yard v . Massachusetts, 203 U.9. 222, 229, 27S.Ct. 122, 51 L. Ed. 

• . i » 

161, 7 Ann. Cas. 1073. If one is a fugitive from justice under the 
first of these rules, his presence or absence from the jurisdiction* * 
is of no consequence. * If, however, he is to be deprived of the pro- 

tection of the statute of limitations under the second rule, he must 

• •*•**“. • ^ ^ ‘ . 

' L - , „ 

have left the jurisdiction, or, iq other words,. he must not be sub— 

* " - * * 

i t 

ject to the criminal processes of the sovereign against whom the 

- crime was committed. 

’ / * . * / *. , ’ 

Since there is no evidence at all of any concealment, the stat- 

, j 

m •* ^ — 

tote must be avoided, if at all, because he was without the juris-- 

„ t m „ * 4 

diction of hie district court. The contention of the prosecution ap- 

* * t 

m f “ * » 

, pears to be upheld in McGowen v. United States, 70 App.D. C. 268, 

* * - f * 

105F2d79I, 124 A.L.E. 1047, decided June 10, 1939, and Green 

- * “ 

v. United States, 88 App DC 249 188 F2d 48, which was decided 

* . t. . ' * 

exclusively in reliance upon the McGowen case. 

The decision in the McGowen case is distinguishable from the 

.r 

case at bar. The ratio decidendi of McGowen is that, in or out of 
prison, the defendant was not subject to the process of the district 

. T 

court so long as he was in Virginia, and for that reason, and that 
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reason alone, he was subject to be removed to the District of Co- 
lumbia as a fugitive from justice. That he was not subject to the 
process of the district court was certainly true in 1939, because, 

at that time, the process of the District Courts of the United 

i' 

States had no efficacy beyond the territorial limits of the District. 
Mitchell v. Dexter, 244 F 926 (CCA 1, 1917), Palmer V. Thomp¬ 


son, 20 App DC 273. I 

i 

However, effective March 31, 1946, the Federal Rules of 

I 

Criminal Procedure completely changed this situation, and it can 

I 

not be said that Taylor was at any time outside of the jurisdiction 
of the district court. Rule 4(c)(2) provides, “The warrant may be 
executed or summons served at any place within the jurisdiction of 


the United States. 


It is a familiar principle of judicial reasoning that when the rea 

\ 

son for a rule ceases, the rule fails. Clearly, the reason for the 

rule announced in the McGowen case has ceased to exl^t, and we 

I 

respectfully submit that the case should no longer be controlling. 

i . • 

The record is devoid of any evidence that Taylor concealed 
himself or was absent from the jurisdiction of the couxft. * The bur¬ 
den is upon the government to prove the exception which prevents 

the running of the statute of limitations. Capone v. Aderhold, 65 

! 

F2d 130 (CCA 5, 1933). Since the government failed tjs sustain its 

' | 

burden, the court should have directed a verdict of acquittal. 



3. The Court should have directed a verdict of acquittal because the 
only evidence connecting the defendant with the alleged offenses 
was the disputed confession allegedly made to detective Wright 
and there was no independent evidence which can be said to dem ¬ 
onstrate the trustworthiness of the confession, It was made . 

The prosecution's evidence, while it proved beyond doubt that 
some one entered Mrs. Brown's apartment and robbed her, was 
singularly lacking in any proof that Taylor was the guilty person. 

Mrs. Brown, who was the only person who actually saw the in¬ 
truder, not only failed to identify the defendant, but, in the two par- 
ticulars of his appearance which she specified—his height and color 
—was at substantial variance with his actual appearance. While a 
person might well not be accurate to the inch in describing another's 
height, it is most unlikely that any one would confuse defendant, 
whose heighth was average (Defendant's Exhibits 1 and 2), with a 
very short man of live feet six inches. The fact that Mrs*. Brown 

misdescribed Taylor's color is demonstrated by the judge's ques- 

* 

tion, "Are you sure he was light complexioned? " [J. App., p. 7], 

The inherently incredible testimony of Beulah Parker that she 
recognized a person she had seen only once five and a half years 

N J 

before is made moire improbable by the fact that the distinguishing 
mark she claimed as the basis of her recognition was, beyond per- 
adventure, not on the defendant at the time Miss Parker claims to 
have seen him. ■ 

This evidence is completely without probative value so far as 
the charge against the defendant is concerned. The person Miss 
Parker carried from the basement to the lobby, although a stranger, 
had a perfectly legitimate reason for his presence at the building. 
This reason was supplied by Miss Parker's own testimony: he was 
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In all probability seeking work. If this man were in fact the crim¬ 
inal, his actions were brazen beyond belief, since Miss Parker's 
testimony would show that he robbed Mrs. Brown, went toi the base¬ 
ment of that very building and remained there at least a half an 
hour, emerged through the lobby, and thereafter remained in this 
or the adjoining building for another half hour. 

The government's evidence further showed that the thief's 

coat was recovered by the police, and the government made no ef- 

I 

fort to explain why the coat was not produced in court, although it 


must be obvious that if the coat fit the defendant, it would have fur- 

. 

• . 

nished powerful demonstrative proof of his guilt. It.is, therefore, 
a fair inference that the coat would have, if produced, have tended 


to disprove the defendant's guilt. 


I' 

With the testimony in this posture, the only basis on which the 

r ‘ »* ' 

jury could have convicted the defendant was the testimony of Detec¬ 
tive Wright, who claims to have visited the defendant at Sing Sing 


Sing 

defei 


Prison almost four years prior to the trial, and that the defendant 

* • * . ‘ ‘ / • \ 

orally confessed the crime in considerable detail. Wright obtained 

no written statement and he made no notes of the conversation, al- 

1 

though almost universal police practice would certainly have de¬ 
manded that evidence so important be preserved against the vagaries 
of human memory. The evidence of Detective Wright is fairly de- . 
scribed by the comment of Dean Wigmore: 

Suppose a judge is offered, from the lips of a single witness, 
a detailed and complete avowal of guilt, attributed to the ac¬ 
cused, and suppose the accused denies absolutely the fact of 
confession; suppose the judge now to think to himself: "Here 
is a confession which, if authentic, would make this man's 
guilt clear beyond doubt. But do you expect us to take it as 
authentic, against his denial, on the word of this man alone, 
who has such and such strong motives for inventing it, or 
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for misinterpreting what was said. 

--3 Wigmore on Evidence, §866. 

These reasons have long motivated the courts, which are in gen¬ 
eral agreement that a naked confession is insufficient to support a 

* • 

conviction. This rule is established by the decisions of this Court. 

* > • 

Forte v. United States, 68 App DC 111, 94 F2d 236, 127 ALR 1120; 

Ercoli v. United States , 76 App DC 360, 131 F2d 354; George v. 

• * . ' / 

United States, 75 App DC 197, 125 F2d 559. 

The.quantum and nature of the corroborative evidence necessary 
is not settled, although the District has been committed to the rule 
that the corroborative evidence must touch every element of the cor - 

• , , > 4 

pus delicti^ , although it need not go to the identity of the defendant. 

* * * 

_ * 

However, the rule in Federal Counts has been established by 
the Supreme Court in Opper v. United States, 348 U. S. 84, 93, 99 
L.Ed. 101, 75S.Ct. 158: 

However, we think the better rule to be that the corroborative 

- evidence need not be sufficient, independent of the statements, 
to establish the Corpus delicti. It is necessary, therefore, 
to require the Government to introduce substantial independ¬ 
ent evidence which would tend to establish the trustworthi¬ 
ness of the statement. Thus, the independent evidence 
■ serves a dual function. It tends to make the admission 
reliable, thus corroborating it while also establishing 
independently the other necessary elements of the offense. 
Smith v. United States, 348 U.S.14 7, 99 L.Ed. 192, 75 
S.Ct. 194. It is sufficient if the corroboration supports 
the essential facts adrhitted sufficiently to justify a jury 
• inference of their truth. Those facts plus the other evi¬ 
dence besides the admission must, of course, be sufficient 
to find guilt beyond a reasonable doubt. 

It will be seen that the Court has at once required more corrob¬ 
oration and less corroboration. It is no longer necessary to corrob¬ 
orate every element of the corpus delicti. Instead, it is necessary 
that there be some corroborative evidence tending to establish the 
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reliability of the confession. 


It is precisely in this requirement that the government failed 

in its proof. As we have pointed out, the governments pijoof ac- 

i 

tually discredited the confession and the failure to produce the proof 

I ' 

available only to the- government—the coat—which would have com- 

V • 

pletely established or disproved the confession raises a d ear pre¬ 
sumption against the government. For that reason, the confession 

- 

was not only unsupported by any corroborative evidence, but was 

* r • »■ I 

made highly suspect by the government's own evidence. iThe doubt 
thus created could be resolved only in the defendant's favor. As 
the court said in Commonwealth v. Giovanetti, 342 Pa. 345, 362, 

19 A2d 119: 

„ * I 

The most incriminating testimony [in the instant case, the 
only incriminating testimony] against this defendant, if the 
commonwealth's interpretation is believed, is that of De¬ 
tective Lynch. Before this evidence can be so used, the 
Jury must be satisfied of the witness's veracity and of the 
facts that the defendant understood the exact meaning of 
the question put to her, that the detective understolod the 
answer, and that ten weeks later [in the instant case, 
four years later] he accurately reported both question 
and answer. The benefit of any doubt about all this be- 
longs to the defendant. [Emphasis supplied] 

There was no evidence from which the jury could have resolved 
the doubts in favor of the government. Accordingly, the court should 
have directed a verdict of acquittal. 

Conclusion 


For each of the foregoing reasons, the judgment below was er¬ 
roneous. It should be reversed, and the acquittal of defendant directed. 

* | 

Respectfully submitted. 
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;«A-4 "■ fi - «f the trial. Be vu not employed daring July, 1950, bat ws looking for 7- ^ 
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J.A. 29. the,nark which appears on hie forehead woe acquired while he war - f 
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*:*' i .{*■ . in Sing Sing prison in 1955. There was no nark on Ms head in 1950* ^He C* ■•- ; » 

* . ' . *’ -sit 't •^•'''4. _ *• , r '' V . ^ " •' . r » ; •; ■ v-. ~«V.- - , • J»v- . - r \ ^ /»-. o/- t ^ 

r T ' y . +■■'&*"''■'' '"V-v *?’’•••'% .. 4 >v r.,.. • • i*. .^V" *,.'**"S ' i 

■■ ■'j'---. did not then wear a aostacbe. Be did not recall owning a bine suit in , 
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•; a . 1950. r JJU 30. Gtt Fehruaiy 34, 1956> he was released on parole to a V v • 
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^ did not at any tiwe enter any apartaunt in the District of Colmdda for * $?• ^ 

'to r* »•* ' »** ' \r s ’ 1 ‘ •'-•; " “i* ^ ^ , ' - **'’ , 4 * w ^**.,7^* ■'■77 ' • .*,• r v-*f» * -■>•*, 1 s, ♦ t—< r '•* ^ * v -#* 4 j * 
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v, - the p ur po se of zobberr. He had no recollection of ever hawing seen ^. • .fr ;- 


sentence. A He 
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m • a ^ ' "" t .ii4^ to, 
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:^ ; He further nointed out that statements of a defendant are adnissible If 
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not appellant was present at the eeene v of the erine 1 

r .’ '••*’ '■ y ,■ A> ’^7'** y> 7 ' ,i * 
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:• r *;«•:/ v 'v ■ • •-■“r ' c v * ’ 

'* * r . ^ , v ^, <1 r - r 4 . N *7, ,*•- ** U ' ^ 4 . ^ . »•% . ^ * 

want solely to the issue of Ms crediMUty as a witness and not as to Ms 
goilt'or inaocenee. ; -jJWU; • • *;: * ' “ r ’' : *, > w .•* V*. • C 
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JJU 42. On Jpril 3, 1956, be filed a notion for a new trial, which was * 7 

denied;and on April l3,1956, he was sentenced to i^prlsooemt for a period ^ 
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of three to nine years. VJL 47 * This appeal followed. *>« ■•. 
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title 22, District of Colwdrta Code (1951 Edition), 11901: 

‘r Whoever shell, either In the night or in the daytime j, break end 
< enter, or enter without breaking, end duelling, bank, store, 
warehouse, shop, stable, or other building, or any apartment or 
■i+ /’ room, whether at the tine occupied or not, or any steamboat, 

. canal boat, vessel, or other watercraft, or railroad ear, or 
^ ~ v any yard where any Inter, coal, or other goods or chattels 
- , - are deposited and kept for the p n rpoee of trade, with intent 

*’■‘*.1 to break and carry away any part thereof or any fixture or othaa 
..: w ‘ thing attached to or co nne cted with the sent, or to coaadt any 
; : criminal offense, shall be imprisoned for not more than fifteen 

’ * * * *’ ’’ V#* r —— 1 *‘ I f r * — t- 




Title *22, -District of Columbia Code (1951 Edition), I 2901: 


' .^- Whoever by force or violence, whether against resistance or 
V. by sodden or stealthy seizure or snatching, or by potting in 
fear, shall take from, the person er iomsdiate •~+***i poeoeoa 
or another anything of value, is guilty of robbery, and any 

for not 


less than air 




title 19, United States Code, I 5292: 

~ . •“ *"■• ^ t 

\ ■ ' \ Except as otherwise ex pressl y prov id e d by lav, no person shall 

be prosecuted, tried, or punished for any offense, not capital, 
- unless the indictment la found or the information is institute!! 
within three years next after such offense shall bav|u been 


Title 19, United States Code, I 3290: 


Bo statute of limitations shall extend to 
Justice^ 


person 


Bole 4, Federal Bales of Criminal 


* 4;. .v. 

, t*. t . ^ 

^ v i. « 

. Jf '» 1 . • ’ . H 


VABHANT OR SOODBS UPOB CCWPLUBT 


v/V /: (a) • Issuance, If it appears fron the oonplalnt that 

•> v probable cause to believe that an offense has been oond 


by law 


& „ *j 


* • 

r -. r • • e 


and that tba defendant baa ooanitted it, a warrant for the am 
of the defendant shall issae to any officer authorised by law t 
execute it. Upon the request of the attorney for the goturu me c 
a summons Instead of a warrant shall issue. Bore than one 
warrant or imuiiiiii may issue on the same complaint. If a de¬ 
fendant fails to appear in response to the summons, a warrant 
shall issue. 

, V i 

' ‘ J (b) • Form, - 

- (1) Warrant. The warrant shall be rrljpa—* by the corn- 
• ■ miasioner -and shall contain the name of the defendant or, 

- vT v if m* name is unknown, any name or doacristioln by 

* be can be identified with reasonable certainty. It shall 
describe the offense charged in the complaint. It shall 
rniimond that the defendant be arrested and brought bafors 
tba nearest available commissioner. 





■ 


* * ‘'l < 


A - * __ . __ \ V* ^ 

\2/ s winiiK)n3 • The summons shall be in the same form ' 

am tha warrant except that it shall summon the defendant 
to appear before a commissioner at a stated time and 

* plaee. *' ,, .. -• 

* ,. ' » * -*> * 

. - *, ' . ( - ^ * 

(c) Execution or Service; and Beturn. 

. > V * ^ / . ** * 

(l) , By Whom. . The warrant shall be executed by a . 
marshal or by some other officer authorized by law. ^ 
The sunaons may be served by any person authorized to 
’ serve summons in a civil action. ; .«* • - - - 

' v * . ; •« \ -f* ■* • 

_■ (2):; Territorial Limits. The warrant may be executed 
v or the suBBons may be served at any place within the 
jurisdiction of the United States.. > \ ■ . .. 


* r v* 


Buie 54>' Federal Buies of Criminal Procedure. 


* *• /• v.*. f 


APPLICATION AND EXCEPTION 


/ ** * ■ * 


■.» -• ■* • W 4 , 




, ^ J * 


/ d, 

■ ' ^ 


(b) Proceedings. ... ‘ " . . V** 

* I ^ 4 ^ *"■ 1 ?. u ‘' i*i, ; *“'' 

.'-v r ' '-V ' • v - , . 

I r . * • . 4 . / ' • " - v < 

J ; (5) .. Other Proceedings. These rules, are not applicable 
to extradition and rendition of fugitives; forfeiture of 
property for violation of a statute of the United States;: 
or the collection of fines and penalties. They do not 
apply to proceedings under Title IS, U.S.C., Chapter 403— V 
Juvenile Delinquency—so far as they are inconsistent with 
. that Chapter.. They do not apply to stannary trials for -. .v 
offenses against the navigation laws under Bevised Statutes 
. .1 S 4300-4305, 33 U.S.C. §8 391-396, or to proceedings 
involving disputes between seamen under Bevised Statutes 
V ** 4079-4081, as amended, 22 U.S.C. 8 S 256-258, or to 
/ ^proceedings for fishery offenses under the Act of June 
.28, 1937, c. 392, 50 Stat. 325-327, 16 U.S.C. 8 S 772-772i, 

. or to proceedings against a witness in a foreign country 
under Title 28, U.S.C., 8 1784. - 


■f 

. r . 


. • ' * 
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- * * 
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1* The right to a speedy trial most be exercised by la deemed 


Bade prior to a set trial date; it was not so exercised here. 


Moreover, 


delay 


in the prosecution of appellant vas amply jusitifed in the instant 


by the 


fact that he was in the jails of another sovereign beyond the pow er of the 

. • . •. >». ~" * ' *. i 

4 . * •* . • . ► ^ , 

District Coart. Also, he is unable to demonstrate particular prejudice. 


2. The statute of limitations had not run when the indictment was 
returned for the reason that during the interval between the commission of 

1 “N '* * ''*•,**" ■ ' ; - - 1 

«. . - 1 - 

the offense and the bringing of the indictment appellant was outside the 

_ ( . ^ , ' ' ** * .* 4* . s ^ * • * 

jurisdiction. Buie 4 of the Criminal Buies cannot be construed to overrule 

this Court both retroactively and prospectively so as to provide for a running 

J. ’*’<>’ . I 

* * „ * * t s - 7 _ *| 

of the statute while appellant was imprisoned in another state; 

■' • • . / . ■ • ; . - j 

3. There was ample evidence to corroborate the trustworthiness of 


appellant's confession. 
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r.en:iD*, 


trial 


The merits of a claim of violation of speedy trial rights need be <r - 

* • ■ .* \ * • »*■ 

considered only if the issue is properly preserved for court consideration. 

•• v \ X . .. • . V>v n \ 

It was not so preserved in the instant case.: It has been held many times in ' 

* ■ U”' ‘ ", *. u*- ■ J f - , *£ v r ,r'~ 

**. * * »»**■ , p • » . • \ e , . .., V ‘ f. , v • „ * 

the several federal circuits that one who seeks to raise such an issue under v 

- . . - * % * • *•». - V 

• ■ . J-' * / ’v*»~ *•,.»! 'X -• • ’• ■■ .* • *: : • 

the Sixth Amen d m e nt must do so by affirmatively demanding a trial during the 

*.y\ >'•*’ **’-«•' •’; - ' 

period of delay.The accused cannot preserve his rights by simply awaiting 

„ ' i : ‘ ' • * *’•* v *!' * 

. « - ' * > * * t- TV—/ •' 

the trial date and then moving to dismiss the indictment# For in the absence 

. * * ■ * - 1 ’* . *«• > y > r > % . * w * T * 1 i * *t , ^ 1 ’ ■ , 

r * • y V* - s’ . •* m • ■ v* * ’ 

of a demand for trial by appropriate motion or by mandamus it will be presumed 


_ ... *» r ^ « , . _ „ 

■ • t - - V“' ► - v ,< • V >. * „ -i, ' • - ‘ . ■S-. . 

that the accused acquiesced in the delay and thereby waived the right. Pietch 


j*.' « . *• 

. .. - 'X - 




t. United States. 110 F.2d '817 ClOth Cir. 19A0).' cert, denied. 310 U.S. 6AS 

■, S . >: s 1 

(1940); Miller v. Overiiolser. 92 U.S^ App. D.C. 110, 114, 206 F.2d 415 (1953); 
Collins v. United States. 157 F.2d 409 (9th Cir. 1946); Ca moodon io# v. United 


States. 222 F.2d 310, 315 (9th Cir. 1955), cert, denied. 350 U.S. $31 (1955) 

^ 9mm w » . ’X . * 

r • . . , • * ’ » » » ' .* * s v - * 

Fowler ▼. Hunter. 164 F.2d 663 (10th Cir. 1947); Phillips v. United States 


F#d. 259 (3th Cir. 1912); Worthington v . United States. 1 F.2d 154 (7th Cir. 
1924), cert , denied. 266 U.S. 626 (1924); 0 r Brien ▼. United States. 25 F.2d 90 
(7th Cir. 1923); United States v. Stein. 18 F.BJD. 17 (S.D. H.T. 1955); Chinn 
v. United States. 22$ F.2d 151 (4th Cir. 19555; Morland v. United States. 193 


F.2d 297 (10th Cir. 1951); United States v. Gill. 55 F.2d 399 (N.D. N.Mex. 1931) 

■ •, t - /* • '' * ’ v . 

. This is not a mere technicality, for in the ordinary situation and * 

certainly in the Instant case, control of the trial date • unlike many other ^ 

' ■ • M ' r. v r * „ ’ • V ' ^ » > ’ . * ^ H k 

*'* * ¥ * - ^ /v • - ,♦ ^ \ ^ 

matters, is as much within the dominion of the defendant as it is within that 


_ f The State rule is identical. 129 A.L.R. 572, 537, annotation. 


, % * . "r . 


*■ •"> * * 


Dismissal of the indictment in accordance with Buie 43(b), Fed. B. Crim. . 
P. takes place if, following demand for trial by appropriate motion or >| ; 
mandamus, the prosecution is unwilling or unable to go forward. 

- . * • • w - . %. j 1 • ■ • ~ - , '• 

The right to a speedy trial does not arise until after the formal complaint 
or indictment has been filed. D , Aouino v. United States. 192 F.2d 333, ' v * 
350 (9th Cir. 1951). • • . ' 









of the Government — at least to the extent that he can force 


to choose at an early time between trial and dismissal. If he sleeps on that 

- • 'V* - "v • '• . J 

power it would obviously be inequitable to permit him to r es f db itate the right 

' . * ' '• : A. ,.>■*•' *>; , - j 

to trial at precisely the moment when he is given a trial. This principle of 

. .. - . • vs. —• f 

demand is in no way affected by the fact of incarceration during tbs period of 

delay, in the absence of some indication in the record — of which there is 


•*< s 


none here — that the prisoner was physically .preve n ted from filling the requisite 

- /; ^ t . . \ ' '• . J 

writ. United States v. Alagia, 17 F.E.D. 15 (D. Del. 1955). In this connection 

'■ ————— ; , _-V '■ V 

it is interesting to note that the four eases primarily cited in sup p o r t of 

1 ..S „ v •' / ■* V v 

appellant's speedy trial point all involved petitions for writs of mnmriamas 

' ^ ■ ■ ' ? ' ' r 

j 

rather than the trial-type of motion made in the instant cage. 

-It 13 apparent that appelant ner«- d«»md.d .» -rijr trUl «d «t»t 
therefore his subsequent concern about the trial date arises too late, to 

,* ♦ t - ** **■**.*» 

1 ‘ k ' k * ' i 

vitiate his conviction. - - J . . 

' • - , Moreover, on the merits, too, his a rgument is not well taken. The 

•. \ *" . - - „ ! 

’’r ' . . . ’ . * $ 

right to a speedy trial is a relative matter, dependent upon circumstances. 


It is not violated if the defendant is tried as soon as comps 4 


legal procedure and the orderly conduct of co u r t business. 


.title 


with orderly 


rel. Hanson v. Hagen. 166 F. 2d 608, 610 (7th Cir. 1943), 




denied. 534 


U.S. 849 (194S); Shepherd v. United States. 163 F.2d 974 (8th Cir. 1947)| Chino 
. ' ' ■ . ‘ ! 
v. United States. 228 F.2d 151 (4th Cir. 1955). Because of the assy variable 

; I 

• • .r * • ■ , i 

factors involved in the test, speedy trial motions or writs ape addres s e d to 

•> “ , * »-** J 

the sound discretion of the trial court whose order will be sustained on appeal 


unless there is a demonstration of arbitrary, fanciful, or clearly unreasonable 

• - l *. ‘ <p -j - - - 

action. United States v. McWilliams. 82 U.S. 1pp. D.C. 259, 163 F.2d 695 (1947)S 
United States ex rel. Hanson v . Hagen, supra. . That there was no sueh arbitrary 




action by the District Court in the instant case is clearly demonstrable. 

* ' ^ ^ ; . * * ’- 1 ~ . V.* 1 " ] 

Thus, if the defendant's own actions are the eease of the daisy, he 


nay not complain. Shepherd v. 


suora * This applies particularly to 


* •* 
s .. * 


J Frenkel v. Woodrough, 7 F.2d 796 (8th Cir. 1925)} United State ax rel. 

Whitaker v. Henning, 15 F.2d 760 (9th Cir. 1926); McCarthy v. United SUtee 
District Court, 19 F.2d 462 (8th Cir. 1927)} United States ex rel. Coleman 
v. Cox, 47 F.2d 968 (5th Cir. 1931). 


, • , • . *'.« ’ £* . -> 1 v- - «*■ , *•' v «. ‘ 

^ * ■ - . ‘ - . 

•. - . ‘ , • • , S.^ r- ; , . . ‘ , ' . •. »' . *■„ 

a situation involving fogitivity from Justice; and so it has been said repeatedly 

' ^ ' • J* %* < ‘ f * • fc, - ^ V* * * p 1 * ■* . ■ * *»" 

~ t * - _‘ k *’ V, ~ * »•"*#■ j *" ", . w. ,. . ( ' ^ '**’* y * * 

that delay in placing a person on trial which was caused by his becoming a fugitive 

• ->• . ; -'I V-V *“ ' «? ; f- ’. i 

from Justice does not constitute a denial of speedy trial rights* . State v. ~ 

‘ **'■’ • v \ ' ‘ '• ' . • . *•. • /""*** ■;> ' > . ‘ 

Swain. 147 Ore. 207, 31 P. 2d 745 (1934); Hart v; United States. 1$3 Fed. 368, 

;; - / ' w -'/ ;.\ ** > /"' ' - . : ; . • £ 

370 (6th Cir. 1910}* cert , denied. 220 U.S* 609 (1911); Shepherd ▼* United 

,'v *■■ r : :• " ,- : '-j * ‘ s . - - ..." 

States, suora; People ▼; Seely. 75 Cal. App. 525, 171 P.2d 529 (1946), cert , denied 

? * “ ’ . . ’ „ ’ . " ',*>* '**. ’ ’ . *' ‘ . a „ * * y " - * " M 

332 U.S* 819 (1947); Chelf ▼* State. 223 lad. 70, 58 N.E. 2d 353 (1944); State 

*. ' • * •"*. . " *•» 

▼. Aspinwall. 173 Kan. 699, 252 P.2d 84L (1953); 129 A.L.B. 580, annotation. >. 

' " • ■ - 

- .. * A S ‘ . “ . '- f ** - V ' - . . . ’ . ‘ . " S >• * 

. This particular appellant not only caused the delay himself, not ; 
only was he a fugitive from Justice, but he also was during the period of 
delay in a state penitentiary, beyond the power of the District Court, that is, 
beyond its Jurisdiction for trial, speedy or otherwise. • \ --J , r 

A ‘ That imprisonment in a Etate institution precludes trial Jurisdiction 


-IV • % »„ * 


by a federal court would appear to be too plain a proposition for adversary 

p;. : •/ r • 

contention under our dual system of government, but since appellant questions 

- C'. ^ J' * - \ ' r • ■ ■ ' .* \ ■ ■ ' • 

its soundness, reference to a few authorities is made herein. : • 

. ‘ ~^ v. *■ . • ‘ • . ; s .. - 

■" by all odds the leading decision on this subject is Ponzi v. -*V/ 

’ * * , ,<* 5 * ‘ ^ 'S- \ * * v ♦“ \ ^ ’ i * i 

Fessenden. 258 U.S. 254 (1922)', in which the* Supreme Court was concerned with 

- ■. .*" Al .. ’ /' W- *■' - s v \ * v - . j' • 

the-power of the Attorney General to Permit the trial of federal prisoners 

’■*- , ’ *■•** f? , ‘ * I M ^ ‘ , • - 4 * 

^ : .* ** |4 . * 4 ^ *’ ^ - * % . * ■< 

in state eourts* In its discussion of the fundamental principles governing * 

» •’ y. * ■ ■ ,■ *» ' r * * v"• 1 ' a. • ■ ' ‘ .' 

federal-state relationships, the Court indicated that the "chief rule which 


A» . — 1 > ' V, 


•• .. . K * *■ » f-' - if ’ ‘ ' .S'- .• 

preserves our two syst em s of- eourts from actual conflict of Jurisdiction is 

• ■ ; ■ r < * ■• • •■ ; *' /' ' '{•■»„ ■ 47 . * - ' • 

*. ' . r ’*• . , ^ ^ - - 4 ^ * '\ * * - '' t "*■** , ^ , 

that the court whidh first takes the subjeet^mtter of the litigation into its 

/,* > \ ^ *'» * 1 * *»A *• * i *■ ’ « « 4 * ' C « , ’ 

4 . . 't * * U ‘ i ** ^ v ' V ^ % 4. ^ ^ ‘ • , 

control * * * must be permitted to exhaust its remedy * * * before the other 

» * » * * 1 * .<p' , . 

' • • ..... '• *V ^ ^ ■ - 

court shall attempt to take it for its purpose," and it then quoted from, and 

applied to. Jurisdiction over persons, the following language from Conrell v r . * 

r' « : - ' ; .• >■ *. 

Herman. Ill U.S. 176 (1884); > 

•' 

^'s- The forebearance which courts of co-ordinate Jurisdiction,• ’; 

■administered under a single system, exercise towards each other, 

■ / whereby conflicts are avoided, by avoiding interference with the * 
process of each other, is a principle of comity, with perhaps no 
:-x: . ;. hi gh er sanction than the utility which comes from concord; but 


See Argument U, 



between State cour ts and those of the United States, it is someth 
more. It is a principle of right and of law, and therefore, of 
necessity. It leaves nothing to discretion or mere co nve ni ence. 
These coarts do not belong to the same system, so far as their 
jurisdiction is conc u rr en t; and although they coexist in the same 
space, they are independent, and have no c o mmo n superior. They 
exercise jurisdiction, it is true, within the sane territory, but 
not in the sane plane; and when one takes into its 


that res is as such withdrawn from t 


of the other, as if it had been carried physically into a 


. In Nolan v. United States. 163 F.2d 768 (8th Cir. 1947), cert , denied. 
333 U.S. 846 (1948), the appellant was indicted in 1929 in a federal co urt for 
a homicide conadtted in 1924* At the tine of the indictment, be was confined 


in a state penitentiary for another offense, committed against the laws of a 

>' v ‘sI 

state. In 1933* he was tried in federal district court. Several years later, 

a W ’ V • 4. «- * If W 

* r » "» ' ‘ ■< * ' .• • • J _r 

he collaterally attacked the judgment on the ground, among others, that the 

?; '>.V' V '• \ * '■ 

trial court had been without jurisdiction because of a deprivation of the 

- * * ’ n. t ^f 

V * V .*'? •<- 

right to a speedy trial... But both the District Court and the Court of Appeals 
for the Eighth Circuit rejected that ar g um e nt . The appellate tribunal said 


that since state and federal courts belong to different a y s tea s , only coadty 


_ Jw. 


allows a prisoner to be transferred from the jurisdiction of one cour t to be 

■. . * *,4 V* ^ ■. -* ^ I 

tried by another. . To the same effect on the fundamental duality of the 


American judi cial, system and the lade of power in one sovereign to take 

■ >4 > . ' "-V *• ^ 

, . ” • ’ 4 •. V / *1. * I 

jurisdiction from the other, see Taylor v. Taintor. 16 Wall. 366, 370-1 (1872); 

^ •" • * ' ‘ . 1 *. ' r .; ‘ J - ** ■' ** * J 

Taylor v. Carry!. 20 How. 583. 597 (1857); Kline v. Burke Construction Co.. 

260 U.S. 226, 229-30 (1922). And see, FrisseU v. United States. 55 App. D.C. 
1Q3 2 F.2d 398 (1924); McCullough v. Hudspeth. 168 Kan. 39, 2l0 P.2d 413 (1949)" 

’’ " ' ' ' ■ V 

. * ' , ,p e , • . „ » ** 

The precedents cited by appellant are not to the contrary. For all 


1Q3 2 F.2d 398 (1924); 


of them involve demands by the court of one sovereign for prisoners ia car cerat 

* -, p> ' 1 * * *•’ • •’ ■ - ! 

‘ « - - 4 . . * > ■ 

in the prisons maintained by that saw sovereign. What light they do shed on 
the problem of the federal-state relationship that is involved in the instant 

: - v; ‘ r _' v v. _ | 

ease is favorable to the Government. Thus, Ponzi v. Fessenden, supra, is 


’ / ' 258 U.S. at 260-1. Emphasis added. 

J Thi« principle has been carried so far that it has recently been held that 
a defendant is not deprived of any rights where the sole reason for the 
delay was the refusal of the Attorney General to disturbance of his 
custody of the prisoner at Alcatraz. Kyle v. United States. 211 F.2d 912 
(9th Cir. 1954). 













heavily and favorably relied upon by the courts concerned and the Frenkel 


•< -* V 


'5r u * 


opinion,apparently appellant's most potent authority, actually states that. 

' v. ' •’ , r >* 

• This opinion is expressly limited to instances of prisoners 
’• Cr ’ . confined for violations'of federal laws and trial, while so confined, 
on accusa ti ons for violation of federal laws. Where it is a matter 
' \ of a federal prisoner accused under a state law or vice versa, other 

. legal considerations are present which are not involved or considered - 
> . such as the conflict of Jurisdiction of different sovereigns. / 




i : ’’* '* Likewise,, in the Wyoming case from which appellant quotes, / the 

. v*/v» •* \ M y % „ tv' f i o* A \ * % r f * * f 11 . 

* . L , * , „ t 4 * ^ 4*' *** ^ *- ^ v L * . f - • * . - 4 . 4 

petitioner was imprisoned in a Wyoming prison and was to be tried in a Wyoming 

^ ‘ -r - ■ r '*• ^ > * ‘ V .'' • ^ ' *■ ' *. ' ■ ' .. 

-. ^ • * — ■ r , - * • +> *'-r • * O * ♦-**'*,. * ’ > * * 

* ' • , . • a 4 t « '* 'a mm m a • a • ' 


- court. Moreover, the question there, as the court pointed out, was whether 

•* O -• .-V •••\ . :*-.***' V“ • '-<• - • - . ' ‘ ' 

. •* • / *'y. , k .;*- -«- r ' > •.' r J «... -i T t .. 

# CV where two indictments are pending in the same state and the petitioner has been 


m* •* m Ik 
/ 

_ 


** '» * - *■* . ' 


■ * i 


*£' •/ committed on each of them, 'the prosecution may choose to try him on one, have 

■" : *v «• '« •’ .T' ■ *. * ."m-,* ' ■ r , v ’* j 

^ | . * , ' ** ' . v • , , V ' * ‘ * * » i a. « ■ » 

.. ;-v:. - him iarorisoned on that one, 'and then not try him on the other until his release' 

••' -c- ' * *• , *’■* * / * ■ •'■‘•/'"M t‘ \ ,'* % " * *■ 1 *■ * • 

, > from the penitentiary., It is obvious that insofar as appellant attempts to : 

^ ^ r H , , J. e ■- / * ’ a w -«I 

v>* ■ * v ‘ ' “ f ' « '„ 4 , * ' ,. 5 . jc *■ l > ■/' ^ h 4 * , ‘ * / ' , 

t -y-*- - v* <.*. v * j. •: .• ... \ •*, ' 

■•'r - ; rely upon it, the decision is inapplicable both on the facts and on the law. 

* * * * —• . *i w ** »-*m•« ■ y . *" ' ,... , *■ ^ r "* * 

, i> ‘ . “ ** *m * * -t * >V * \ ^ N ‘ r ' 


And he cites no case which is applicable.., /. 


... s > -./v > -.,■^0,. ,..vi ’ . - / • 

Jv-t" •; *r . ‘ Ippellant seems to imply that there was some sort of obligation upon 

"V -V >• ; " • .„ * * y ; - ‘ * 4 t * v ^ i f • ' 

w ^ - * r V " -f^*'** k *» . V" > 4 » ‘ * • . • ” f 

7 the Gove r nment in this Jurisdiction to attempt to have him delivered from the 


!' .-'' u 


Hew Tork prison even, though the local courts had no right to demand such 


delivery. The same contention was made to and rejected by the Court of Appeals 


V 

r, ' 'r , £ 
■ •* 


for the Eighth Circuit, in United States ax rel. Demarios v. Farrell. 37 F.2d 

' *“* ‘7 7 f • •• - V* •' -77" 

957, 962 (3th Cir. 1937), in these words, „ 




' V.A 

i “ * / n <- ' 


* • - - 


; ^ ^ It is urged in arguioent that * * * when the federal court of 

Minnesota learned that appellant was imprisoned in Wisconsin it 
{Z 7 * \ k : might have retaken him by habeas corpus or otherwise.' The argument 
. ^ > \ l is that the federal court having failed to exercise its prerogative , v 
77;.-"". : it. canunot now enforce its sentence. * * */~T Jb±B is a matter of 
v which the criminal may not complain. When a person has violated the 
. ■ 777/ criminal statutes of two different sovereigns, it is for the interested 
sovereigns and not the criminal to settle which shall first inflict 7, 
' “.V ; punishaant.' United States ex rel. Moore v*. Traeger (C.C.A. 9} 44 ■ 

. (2d) 312, 313* If the defendant's constitutional rights to trial 7 

, 4 '/ f, u -; hy^uiy and full opportunity for defenseare pr ese rv e d in both 

,77 \ Juriedictions, he. cannot object to the order of procedure. In the 
7 instant case it would be a travesty to heed the eoqplaint of the 1 
p ; >7 V appellant, because he was a fugitive from the Jurisdiction of the ^ 

* federal court of Minnesota when he committed the crime of burglary in 
Wisconsin. He was then concealing his whereabouts from the federal 
*> 7 - officers in Minnesota, and he should not be heard to complain because 

7 . 7 those officers permitted him to serve his sentence in the Wisconsin 7 

■7.7w- prison* ’7 ; 7. -; • , • - 'V 


f t . * f. L 

7. v,7;'" 7-' • **.7 * 

7‘7'7 • 7 ; ■*. 

. »•*» , *“ 

J V T \ 

7 -* > r, . , L * . 

■* , • . - * m * . 

^ ‘ ^ ^ ^ 

^ ** , -r 


- 1 j .'V ’ - N 


' 1. f. (' 


t 7 P.2d at 799. C' • 

_/ State v. Keefe. *17 Wyo. 227, 9S P. 122 (1903),* 


To the same effect, see Solan t. United States, supra: Stagphill ▼. 
United States. 135 F.2d 177 ClOth Cir. 1943); United States ▼. Jackson. 134 

• . .'i . ' i 

P. Sapp, 872 (E.D. Ky. 1955); Borland ▼. United States. Score: Ex parte 

** t * ’ * ’**#. •- * ^ 4 

Schechtel. 103 Colo. 77, 82 P. 2d 762, 765 (I938)j People v. Borns. 128 Cal. 
226, 16 P; 2d 1015, 1016 (1932); Lee ▼. 3Ute. 185 irk. 288, 47 S.W. 2d 11, 12 

(1932). . ' 1 


Thus, the speedy trial ar g u ne nt ,in addition to 


tardily 


raised, is ill-founded, both factually and legally. 


V.V Finally, appellant has been enable to sheer, or cren to allege with 

the degree of particularity necessary, any prejudice arising out of the delay. 

- :.,:vvr • ‘.v : ’» * 

Beddington t. United States. 228 F.2d 178 (1st Cir. 1956), cert , denied. 100 
L Id. 412. (1956); United States t. Spines. 168 F.2d 888, 891 (3rd Cir. 1948). 
Tree, in his brief on appeal he vaguely refers to lose of contact dth friends 

1 ” « * '* ^ ‘7 ** 4 . * I , 

and faded me m o r y . Bat to this date he has not attempted to indicate what 

' i ’ * ., ... V * - v 

witnesses he mould hare called had his trial taken place earlier and to what 
those witnesses would hare testified. On the contrary, both at the trial and 
even on appeal, appellant has turned the delay to his advantage by c o ncentr a tl; 

on it to the credibility of the p ri n c i p al prosecution witnesses. 

* ... - ‘ ■ '■ * L • 1 
* .•-.♦j.. p *' ^ ^ 1 * I 

(Appellants brief, p. 18). Sorely, however, the vague speculations of 

- ■ - ~ • * « . ■“*% • * " I 

possible prejudice from the delay are not sufficient to asks out a prims fade 


ease of prejudice. 


x. 


Appellants first 


is not sell taken. 


The Conviction 


. It is indeed undisputed that the indictment was not returned until 

. - . * • - •' • ■ . :. . t . * . s . .. , . } - . , • - - 1 

three years, seven months, and four days after the caanlssion of the offense, 

■ * . v . - r v : • / . . 

It is further undisputed that the statute of limitations in effect at the 

* * 1 v* V' ' \ 4 ^\* r I • 

♦ ^ '* ** ^ 4 ^ % V’* \ ^ 

time the indictment was returned was three years. And it finally is un¬ 


disputed that the statute of limitations is tolled while the prospective 

"1 —■' ' V . 

defendant is a fugitive ffem Justice. Beyond that, appellant apparently. 
contends that he was not a fugitive during the period involved or any 

* , „ - . . v* * • • •««.'*.*> V * - ** * *•.+*.** "* , , 

portion thereof, whereas the court below ruled to the contrary. 

• . * ' < -'I j , # ‘ 4 . * 

■ This Court,has spoken in unmistakable language. In McGowen v. 

s s • . v ‘ „ A -v ■ ^* ■* i ’* ^ ( 

United States. 70 1pp. D.C. 268, 105 F*2d 791 .(1939), it held in an opinion 

* *r .4 ’ a ' ^ <*v i» » * • - '-v 

. w ' .. , t > r K 

• . * - ,. V ‘ ^ . « * • 

by Judge Bdgerton, concurred in by Chief Judge Groner and Judge Vinson, 

- * . * . . r * v < ‘ • •' 

«. . ' . : : I* c : 4 9 P . \ '* * •• 

(1) that a person is a fugitive within the meaning of the rules pertaining 

. ‘ V ‘ ■<’ . V,'. ~ y , 

' i ^ r/ f. . •*-*'■» * * < ' * 

to the statute of limitations regardless of his motive in leaving the 

„ ' . . * „ - ' r. *'*• • ' S, • 

..... .r- : . - v -* • : . '. ; . * ■ - - , : . y .T . . , 

Jurisdiction, (2) that the period of incarceration in a foreign prison is 
not deducted from the period of fugitivity an the theory that the reason 

. * «v , 

for the continued absence is "no more material, on the question of 'fleeing, 1 

. ' , • / - * ^ .*' * ; 

* . . . . , > % . . ; , - . ^ . 

than the reason for, his original departure,•Smnd (3) that the "question is 

- ^ *s. <+ + * * **< • f .•..♦t' ■ 

not whether he remained out of the District for any particular reason, or 
at all; it is enough that he did not remain for three years within the 
District.* 70 1pp. D.C. at 269. The McGowan r ule was expressly reaffirmed 

* s ' ' ‘ '['• 0 + 1 v . 

in March of 1951, in Green v. Ihiited States. 88 U.S. 1pp. D.C. 249, 188 F. 

I* % “ • * a w * * - * V - * 

2d 48 (1951). \ *. - 

Ippellant finds solace from these imperative precedents in 

•. x ' - * * * ' 

■ . . • • f s ■ t 

Buie 4(e) (2), Fed. E. Crim. P., which, he says, by providing that a 

k * ' . ' ' % W y * 

r n 4 k . ^ * > y 

"warrant may be executed or sunmons served at any place within the Juris- 

** fc ‘ , ' 

“* *■ •.*>••* ^ ■» * m * « • 

diction of the United States" overruled this Court. But Green was handed 

- "* ' - / » k ' ** 

.. % , - > * * yt 

domm five years after the effective date of Buie 4 and it found the Court 


_/ The statute has since been extended to five years. 68 Stat. 1145 









still steadfastly upholding what it had said in McGowan twelve 


And properly so, for in the view of the Government, the Coart was as right 


then as before, because, contrary to appellant's view, the reason for the 

McGowon role had not ceased to exist, nor had ^ole 4 enlarged the juris- 

^ 

diction of the District Court* A ^— 

i. 

. The Original Soles, lilt the Civil Soles before thegjObviously 
are procedural only; they cannot widen the jurisdiction of the court 




bat can only prescribe the aethods by which jurisdiction is to be 


Cf. United States r. Sherwood. 312 U.S. 584, 591 {3££1); Craap Shlpbdldjni 
United States. 11 FJLD. 556 (E.D. Fa. 1952). xeaanded. 193 F.2d 469 (3d 

121 F.2d 995, 


tjJLiBi 


Cir. 1952). See also. Alley 4 Co . ▼. 

. / 

997 (10th Cir. 1942). Moreover, the only method by which district courts 


. could exercise the jurisdiction appellant ascribes to then is ty writ of 
... ~ ’’ ... 

* habeas corpus, However, the Supra— Court has held since a do pti on of the 


Bole that district courts 


United territorially in their habeas co r p us 


power to their own district. Ahrens v. dark. 335 U.S. 188 (1948). And 
see. In the Matter of Melvin Johnson. 129 F. Supp* 758 (S.D.Cal. 1955)5 

V’ .*!• * | 

cf. United States ex rel. Circella v. Sahli. 216 Fj2d 33 (7th Cir. 1954), 

cert, denied. 348 U.S. 964 (1955). 

■ 

Appellant's ndsconception of the s co pe of iJ fcl3 4(e)(2) evidnotly 

» ^ f I 

arises from his mis judgment of the purposes for its adoption. It is qeltn 


true, as the Notes of the Advisory Coenittee on 
was promulgated prim&xlly^cverrule P *»—* v. Thu 


out. 


that it 


was promulgated prinarily/overrule P*»—v. 71 m— ac d . 20 Apjp. D.C. 273 
(1902), and Mitchell v. Dexter. 244 Fed. 926 (1st Cir. 1917). But In 




the Palmer case this Court had speculated only that it night “not be 


potent for Congress to enact that ... the writs of the Federal Court of any 
Federals distiict of the Union night be executed in any other Federal district, 
night be directed to the marshal of such other Federal district for coR^lon, 

■*. • v *'- • j 

without finding any statute which so provided. This Court nev er contemplated 

• * , i 

that a statute night provide that a federal writ be binding upon a State 


/ That Buie 4 was no intended to enlarge the jurisdiction of the district 
courts so as to intefere with the jurisdiction of the states is further 
demonstrated by the analogy with Sale 4(f) of the Civil Bales which has 
been held to be similarly limited. United States ex rel. Corsetti v. 
Commanding Officer, 3 F.R.D. 360 (E.D.M.I. 1944). 

_/ Emphasis added. The appellee in the Palmer case was arrested ty authorities 

in the District of Columbia for removal to Tennessee to serve a se n t en ce 
imposed by a United States district court there. The Mitchell case is 
similar to Palmer. 
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’ ** • ’ . I V ,. ,* - _ . ■ ' V* ‘ * .-_ , -4* ^ _ 


officer holding a 

' — . 

" -' • ’ , > j * ,j» .. *' 

(2) was designed < 


4 ’ ** 1 > 

— <1 >t, . J 


" l < ,« .{'•i » t 


a State tribunal. And Stole 4(e);;; , 

* a ♦ * • *•»»■' '* <► < V, * ^ ~•*-* , . * 

** ., - - k ~ v \ * * ,j ' r # j 


.. , r - •’•*4 w »r ' , ” *j» - w „ * ,< * 

4 ^ ■' .. r . * .,**r *•*"',* * i »*** J 7 /*" , + . , ’ j, « v- » ' * ^ ' V- j #l 

^ -» V u r "u ^ ,7 s, t,*- J? •* - ^ / f ^ ^ ^ , < , *. ■* # * ( J * 4,1 ^ . i ," 41 ” » \ 

not yet provided for ty etatote; l.t ». pairing the earrant of a federal ;; 


’J- r \ . ' ^ coort directa^e to federal officers in other districts — the Sole had ; 4 ' 

' »-■ ■* » ‘ ' r •* “ _ ^ ~ I- ^ * > , ' ' 'j * ■^ 4 *T. 1 •* Jt* 11 r J 7 !' * .. • ? ' 






5^v. - ^ r;- -T *mgf ' : -* ^ s * * 

- __ ■ 7 ^«e_ > __*«• __ _ _a_e__ -_• .. a.. _ 


pr ’.'„;• •'' ‘ 1' ■-" ; ’ ^ v y • V^t- T'»y^i.Vr' ..Y''• ^ 

Y ^ v grave questions of sovereignty and indeed of constitutional relationships y W s 

S ' *' „ • : \ " f ' ’ . •■ ’ j,- / I, *-'<*. • : ■ ' v *- L.” . * V . • "* « 

•;.* ^ ^ v .• t v v <V * ;x v ‘*.^y.-- jf-* >. v , - > • ,. .. 

Ywould at once arise- were appellant*s vienr to prevail* the fundamental v ; " TV 

^ ' ■* ^ i . +** \' - , . 'J . a> * ' A - *%r V - » ' , \ 41 h** i * - * . ‘ ' * „ ' ' \ *T v 

; < x ■■ f\. 'tA - *•* '•*.<- .r- ^>*r. 

" T * 4* +^«+ wM«V h*a Vinan 4 w w' V*ii«am4*n ■■■■' mtmJt ■ Ai -t ‘ *" 


u For — 


,r ■ • . - ,r 

‘ - v.v; -*^ r - , - - 

*.-•_-i-V «.' •* t 


3 been stated in Tonai t* Fessenden* supra, and idrlch 

i‘Z ^f 1, '> ■'•"■•"-Iy- . x •:■•' ' '**•' 


>'- -M”,- 'i** ; >• .‘ -«• .- -■ . •. , “-JS T* . •’ ‘ ' 

. fn - - • • ' •» * ► ■*’ I' r- -• ' , ' * . • • , •„• . • J ,» ' *L • - . 

r „ ,, T y v.' ' . ”... . \ ;• ■ ^ . 

;<■ , ■ ti- *■'■ .A -:._ i’j*. y- ^ V ^ . ’ - , ' c j 

V'jYvs. “-v;■> 'Vf ' r Elaboration upon the posers end prerogatives oTthe United 


v * . •'?* « <<£' *?•' f ■ 

' . «* r.:,V > , A* 

« - H. * .. * * . 


States and of the state Js^ unnecessary. It is encn^ to saj 
* Y.. ./ -that they are exercised within the sane territorial linits, .V s v,^;v-^. 
bnt the two sovereigns are separate and distinct* Each: acts 


i .'*/,/ , independently of the other within their respective Shares* ./ 

v Y: •'v v> ; ? > -Kadi has its own courts clothed with authority to. declare and . 


territory*. And arising out of : 


* "♦ ■ , ’ . . - T Vi- 

* ... — * /; - 
*-v * > ./• r 

^ # A ,4, t ■ ’* V 


► v'.k. i ; ;lta custody on a original charge he remains in the Jurisdiction • ?A. 

'• k * r that s ov erei gn until it has wrou^tits function* Ho judicial . 

/ zy •.‘‘‘Y- process issued under authority of the other can wrest him from that 


" in <*'-W * - l^, »' 0a * ' * v ^ ,< T •. ' t > ^ *« V ' 1 • / " 

• . 4 *•*.,* ^ ^ . ■ ‘ *. S». - «, '' * ' * '’Y'. Y*" ■ * - *^ » ;<• -k 

Likewise, see Zerbst t* MePike. 97 F*2d 253k 2$4 (5th Cir* 1938)t Hnited States 

- # .y I i, / “ '* • i “ '-A- - k ' w > •’? ^ J. • otf*'" 

ax rel* Lombardo ▼» McDonnell. 153 F.2d 919 (7th Cir. 1946); . ; J • 

, -■ \ y. T .«• ' # .•>• -V- *. ■• '' - .. «.*‘i; a. v '■*,'* ■* + J* ■ ~ ^ 2? 

' T ; k.,^ If that pzemisa is accepted, than an lntarpretation of Sole 4(c)(2)-' 


, . 4 » # * *, ' 

-fc ", “•. # -* , .«■ 

... 'T-V/, * / If t 
; v / t •'• t. 

’+r . ■ • > -. *\* ’ 'i. 


"MB 'appellant suggests it, becomes quite unaceeptable, -for it conjures up an S 

■••,. -'V'.-vx /: >.•.•:-■ •- ^ ^ ~ * *.v% - 

* • W V % 4 4 , * J . # • ^ I* J - 4 * . ■ y. *. Cd , *. , ^ ’ ■' k .* * * ' ». 

■ -C - Tameceaaary.; KhiAt v* People. 60 F. Supp. 164 (H.D* Cal* 1945)> azkt possibly 

/J • f V v . 'A 'h ■ " v ' ^ ^ .Vi.-V- • ’• ’•** r * . 

r~ . ^ __ _as_e ^ -_me a a«e«a !_%__a__w_e_a n._«a a_ n. * aa ve 


. * ■' - r 1 »w f~* 
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Bat assuming, purely for the purpose of 


that 


Is co rrects 


that Bole 4 is as broad as to give to the local district cour t jurisdiction 
even over state prisoners, still appellant would not prevail. *br irr espe cti ve 
of the standing of the M cG owa n preced en t in connection with the hit 4 
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controversy, dearly that caae is uninpeacbed upon mother point which 
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with fugitivity thereafter, unless sad mill appellant snbut 


to the District Court here for the full limitation period. j Sue also. Waited 
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States ▼. Greene. 146 Pad. 803, 892 (S.D. Ga. 1906), aff»d. . 154 Pad. 401 
(1907). : port. 2«d»a, 207 O.S. 596 (1907). 
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said to have attached until one of two dates: (1) February 27, 1951, the 


day on which appellant wee sentenced in How Tack, or (2) April 11, 1951# 
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prosecutors. Such custody and such knowledge 
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Haw Tork trial, conviction and inoerceration. The indictment having 


brought on February 23, 1954, leas than three 
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the State* > Under his own theory therefore, appellant cannot shew a 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 13,306 


ELLSWORTH P. TATLOt^dUd Stater Com* of Appoolt 
Appdlaat. rvrZ*** «-* 


SEP 24195$ 


THE UNITED STATES OF A 

r 

Appellee 


Is. its brief, the government seeks to avoid tbs force of the arguments 
raised os behalf of the appellant by flilmln tbs Impriso nm e n t of tbs appel¬ 


lant in New York State as an 


for its admitted delay of almost six 


years In bis , Tbs basic difHcaliy in tbs governments argument 

is, as we shall demonstrate, is that tbs government's argument, however 

i 

sound in tbs abstract. Is not sound wbsn the rules are applied to tbs tacts in 
the ease. 


To *r | H t tbs c 1 * 1 ™ of tbe appellant tbat be was denied bis ooentitationelly 
protected right to a speedy trial, tbe government advances three arguments: 

(1) Tbat be waived bis right to s speedy trial by telling to demand trial; 

(2) Tbat tbe government was not required to bring him to trial speedily 


because be was imprisoned by and subject to tbe Jurisdic t io n of Now York 


State; end 

I 

(3) Tbat be baa 


no prejudice as s result of tbe tellurs to bring 


to trisl at an earlier date. 




















• Bad the government shown that it had attempted to secure the consent of 
».w York State for the trial of Taylor at an earlier date, and that this con— 
sent had been refused by the New York authorities, a wholly different issue 


would be presented, and the constitutional problem of jurisdiction which the 




government argues would of necessity enter into the decision of this case. 




But the fact is that there was no showing that would justify the government in 
its delay in bringing Taylor to trial. When the federal government sought 
to obtain custody offehe appellant, it obtained it, even though, as has been 
pointed out. the right of Mew York to that custody has not expired, and will 
hot expire until April, 1957. 

It is therefore clear that although the rules relied upon by the government 


, in the usual case, material, they have no application here, and the de¬ 
fendant has not waived, nor otherwise lost, his constitutional right to a 
speedy trial, and is entitled to be released because of that invasion of his 
constitutional right by the government. 


Although the government challenges his right to claim the protection of 
the Statute of Limitations by raising issues as to the interpretation of the 
rules, and ly again raising the specter of the constitutional difficulty which 
arises from a conflict of jurisdiction between the federal government and the 
states, the facts in this case indicate that Taylor is entitled to the protection 
of the statute. 

The single issue in this respect is the fact issue of his status as a fugitive 
from justice. The only ground asserted by the government for denying him 
the protection of the statute is that he was absent from the District of Coluai 


bis. The gist of the government's argument is that mere absence from the 
District is sufficient to make Taylor a fugitive from justice. 
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. BERUEFFY 
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